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STEPHAN KUTTNER 


tant award made to Dr. Stephan Kuttner, Professor of 
the History of Canon Law in The Catholic University of 
America. 

On January 25, 1959, the American Council of Learned So- 
cieties announced in New York that Professor Kuttner was 
one of ten outstanding scholars honored by the Council for 
their contributions in the field of the humanities. The grant, 
which is intended as a prize for past achievements, is in the 
amount of $10,000. This is the second time that such awards 
have been made by the Council, which is composed of twenty- 
nine societies in the field of the liberal arts. 

Dr. Kuttner was born on March 24, 1907, in Bonn, Ger- 
many. He was educated at the Law Schools of the University 
of Frankfurt and the University of Freiburg. He holds a Di- 
ploma in Law from the Court of Appeals, Frankfurt, and the 
degree Juris Utriusque Doctor from the University of Berlin. 

Among the academic honors received by Dr. Kuttner prior 
to the present award are the following honorary degrees: Doc- 
tor of the Science of Jurisprudence, from the University of 
Bologna (1952); Doctor of Canon Law, from the Catholic 
University of Louvain (1955); Doctor of Laws, from the Col- 
lege of the Holy Cross, Worcester (1956). In 1956 he was 
elected a Fellow of the Medieval Academy of America, and in 
the same year he was appointed to a Guggenheim Foundation 
Fellowship for the period from 1956 to 1959. 

Prior to his coming to the United States in 1940, Dr. 
Kuttner was Assistant to the Faculty of Law, University of 
Berlin, from 1929 to 1932. In the years 1930, 1932, and 1933, 
he was engaged in manuscript studies in Rome, where he was 
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later named Research Associate at the Vatican Library (1934- 
1940) and Associate Professor at the Pontifical Institute of 
Laws of the Lateran University (1937-1940). 

In 1940 Dr. Kuttner was appointed Visiting Professor and 
in 1942 Ordinary Professor of the History of Canon Law, The 
Catholic University of America. He is Honorary Consultant 
in Canon and Roman Law, the Library of Congress (1943), 
and an Associate Member, All Souls College, Oxford (1951). 
In 1952 he was the Chairman of the Steering Committee for 
the Eighth Centenary of the Decretum Gratiani at the Uni- 
versity of Bologna. In 1943 he was a Co-Founder of Traditio, 
a journal of studies in ancient and medieval history, thought 
and religion, of which he is still an Editor. 

Professor Kuttner was a Co-Founder, in 1955, of the Insti- 
tute of Research and Study in Medieval Canon Law, located 
in Washington. The Institute, of which he is President and 
Director, has secured the cooperation of universities and 
scholars from many countries. Its aim is the editing and pub- 
lication of canonical texts from the medieval period in a col- 
lection to be called the Monumenta iuris canonici. 

Dr. Kuttner’s principal publications include the following 
titles: Kanonistische Schuldlehre von Gratian bis auf die 
Dekretalen Gregors IX. systematisch auf Grund der hand- 
schriftlichen Quellen dargestellt (1935); Repertorium der 
Kanonistik (1937) ; L’Edition Romaine des Conciles Generaux 
et les Actes du Premier Concile de Lyon (1940); Decreta 
Septem Priorum Sessionum Conciliit Tridentini (1945); Car- 
dinalis: The History of a Canonical Concept (1945) ; Conciliar 
Law in the Making (1949); Natural Law and Canon Law 
(1949); Anglo-Norman Canonists of the Twelfth Century 
(1951); New Studies on the Roman Law in Gratian (1953). 
In addition, he has made frequent contributions to learned 
journals in the United States and in Europe. 

No tribute to Dr. Kuttner’s scholarship would be complete 
without mention of the deep respect and affection in which he 
is held by his associates in the School of Canon Law of The 
Catholic University. On the occasion of this most recent dis- 
tinction, he has the congratulations and best wishes of his fel- 
low professors and of his many priest students, past and 


present. 7 F.R.M. 


THE CHURCH’S CONTRIBUTION 
TO THE LAW* 


Seek ye first the kingdom of God, and His justice, and all 
these things shall be added unto you.' 


N RECENT times many eminent authorities, foremost 
amongst whom is the Chief Justice of the United States, 
have emphasized that the great central problem of the 

legal profession today is the improvement of justice. Since 
we are assembled here in accordance with an ancient and 
noble tradition for the sacred purpose of invoking the blessing 
of Almighty God upon ourselves and our work, perhaps it 
may not be inappropriate to consider briefly the development 
of the theory and practice of the virtue of justice. 

We must recall, first of all, that the ancient Greek philoso- 
phers made no sharp differentiation between custom, morality 
and law. They tended to link all aspects of human responsi- 
bility together under the term 8ixy or “ what is right.” Start- 
ing from this basic notion, the classical and medieval thinking 
conceived of law chiefly as part of the general moral order. 
Right, according to St. Thomas Aquinas, is a derivative of law 
and a correlative of obligation. If one has the moral power to 
possess, claim or use something, it must emanate from some 
law, either divine, natural or positive. That St. Thomas was 
able to describe the fundamental social function of law so 
clearly is due to the pivotal position occupied in scholastic 
thought by teleology or purpose, as well as to its clear under- 
standing of the nature of man and of society. One contem- 
porary expert, not of the scholastic tradition, in treating of 
end as a constituent of law, expresses himself as amazed that 
the truths contained in the Thomistic theory of law could 


* A sermon given on January 25, 1959, at Saint Matthew’s Cathedral, Wash- 
ington, D.C., on the occasion of the Red Mass, by the Right Reverend Rector 
of The Catholic University of America. 


1 Matthew 6:33. 
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have been so completely overlooked by later scholars. “ For 
my part,” he continued, “I should perhaps have left my en- 
tire book unwritten if I had known them, since the funda- 
mental ideas with which I was concerned were already ex- 
pressed by that great thinker with perfect clarity and 
conciseness.” ? 

We single out St. Thomas Aquinas because his writings ad- 
mirably mirror the dominant importance of the concept of 
justice and because he synthesizes much of the legal thinking 
before his time. In the development of his philosophy of law 
practically every field is laid under contribution. He derives 
his concept of the eternal law and the divine positive law from 
St. Augustine, the Decalogue, and the judicial system of the 
Old Testament. He notes that the ten commandments are all 
precepts of justice. The first three concern justice to God, our 
Creator; the fourth, justice to our parents, the principles of 
our origin in the natural order; and the remaining six, justice 
to our fellow human beings. Every injustice is a grave sin of 
its very nature, because it is opposed to charity which requires 
us to do good to our neighbor instead of inflicting an injury. 

The application of the virtue of justice kept pace with its 
theoretical development. Laws were promulgated forbidding 
usury and establishing fair practices concerning wages and 
profits. In the field of criminal law, the Church made a nota- 
ble contribution by insisting that crime should be treated 
from the point of view of sin. Consequently, the theories of 
the moral theologians with regard to the place of intention in 
sin became part of the law of crime. The present confusion 
concerning the doctrine of mens rea is indicative of the de- 
cline of our sense of moral responsibility. Plucknett observed 
that even after the seeming decline of canon law in modern 
times “its influence was still powerful, for the Bartolists had 
been glad to embody in their system of civil law a good many 
ideas drawn from the canonists, and so the Reception was 
often as much a reception of canon as of civil law.” ® 


2R. Jhering, Der Zweck im Recht (2. ed., Leipzig, 1916), p. 126. 


8T. Plucknett, A Concise History of the Common Law (5. ed., London, 
1956), p. 305. 
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The next step was the evolution of the ideas of good faith 
and equity. Even prior to the thirteenth century the canon- 
ists had developed a rather mature and well defined body of 
supplemental law to correct the inequities inherent in the 
positive law. This procedure was known as denuntiatio evan- 
gelica and its purpose was to see that justice was done in cases 
where the true purpose of the law might be defeated. In 
England, for example, it was the practice to appeal to the 
king’s conscience in order to get some kind of equitable relief 
when the common law appeared to work a hardship. With 
the appointment of ecclesiastics trained in Roman and Canon 
Law as chancellors to the king, the canonical procedure of de- 
nuntiatio evangelica became the English process of equity 
jurisdiction. The great maxims of equity, such as the “ clean 
hands doctrine,” were simply restatements of juridical princi- 
ples in effect in the Canon Law courts. The pilgrim to 
Runnymede, where in 1215 it was laid down that “to none 
will we sell, deny, or delay justice,” may not be aware that it 
was due to the enlightened contemporary efforts of Cardinal 
Stephen Langton that Magna Carta became something more 
than a mere document of the feudal reaction to the claims of 
the Crown. 

It is interesting to note with regard to the principle “ swm- 
mum jus, summa injuria,” that in his last address before he 
died Pope Pius XII stressed that an attitude of respect for the 
rights of individuals could never be maintained with con- 
stancy “ unless it be supported by love of neighbor, the teach- 
ing and living example of which is contained in the Gospel. ... 
We are convinced, gentlemen,” said the late Pontiff, “ that 
nothing will be of greater help to you in spreading the sense of 
justice among men than the appreciation and practice of true 
charity. Laws... must yield to the just and well trained con- 
science, and the true man of law, whether judge, lawyer or 
notary, can be recognized by his skill in interpreting legal 
texts with a view toward the higher welfare of the individual 
and the community.” * 


4 L’Osservatore Romano, October 15, 1958. 
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As against the prevailing tendency to assert rights in iso- 
lated or naked fashion without reference to any corresponding 
obligation, or to think of justice only in terms of particular in- 
dividuals or groups, the traditional view of law always kept in 
mind the common good. The whole conception of law was 
saturated with moral and spiritual significance. It was part 
of God’s divine plan for men and for governments. This is 
the strongest position that human authority can take. It was 
on this conviction that our nation was founded. As George 
Washington phrased it in his Farewell Address, “reason and 
experience both forbid us to expect that national morality can 
prevail in exclusion of the religious principle.” The Church 
realizes that it must cooperate with the executive and judicial 
branches by teaching citizens that they have an obligation 
binding in conscience to obey the civil law. 

Unfortunately, in our time the law, instead of being some- 
thing demanded on moral and religious grounds, has become 
for many something to be accepted only if it is expedient or 
useful or profitable. This has had disastrous consequences 
not only in domestic and national life but in international re- 
lations. Hence the prevalence of lawlessness and the inevita- 
ble acceptance of the alternative that “right equals might.” 
But peace is the work of justice. ‘“ Take away justice,” said 
St. Augustine,” and what are nations except highway robbers.” 
Whatever question there may be about our relative military 
strength as compared with rival powers in the world today, we 
can demonstrate the superiority of our legal system which, if 
we are true to our principles, recognizes a higher law to which 
both men and nations are subject. Our objective must be to 
bring power under the dominion of justice so that as Pascal 
put it: “ Whatever is just may be powerful, and whatever is 
powerful may be just.” 

We must hold fast to our sound legal tradition based on be- 
lief in God, the eternal and natural law, and strong moral 
principles. We must literally hunger and thirst after justice, 
realizing that wrong inflicted upon any of our neighbors sends 
a shiver, a reverberation, throughout our whole social frame- 
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work. As Professor Allen of Oxford writes: “ Justice is, 
heaven knows, imperfect enough in its applications but at 
least it is ‘an ever-fixed mark that looks on tempests, and is 
never shaken.’ ” ® 

As we unite now in praying during Holy Mass for the wis- 
dom and guidance of the Spirit of Truth and of Love we 
might well ponder over the statement of one of the great fig- 
ures of legal history, Saint Thomas More, who said: “ Justice, 
sirs, is the chiefest interest of man on earth.” By laying down 
his life and securing sainthood as a martyr for his principles, 
he also verified the consoling Scriptural assurance, “ Blessed 
are they who suffer persecution for justice’ sake, for theirs is 
the kingdom of heaven.” ® 


WILuiAM J. McDoNALp 


5C. Allen, “Justice and Expediency,” in Interpretations of Modern Legal 
Philosophies: Essays in Honor of Roscoe Pound (New York, 1947), p. 28. 


6 Matthew 5:10. 








THE UNIFORM SALES ACT AND THE 
ROMAN LAW OF SALE * 


INTRODUCTION 


HE scope of this dissertation encompasses an analysis of 
the Uniform Sales Act of the United States in the light 
of its relation to the Roman Law of Sales. It would be 

impractical in such a comparative study to present and com- 
ment upon either the entire Uniform Sales Act or the whole 
Roman Law of Sale, since there are elements in each which 
are not to be found in the other. The general theme of this 
dissertation, therefore, appears as a delineation of the ele- 
ments and vestiges of the Roman Law of Sale extant in the 
Uniform Sales Act.’ 

The general pattern of approach to the material of this 
thesis logically indicates three phases: (1) the text of the Uni- 
form Sales Act; (2) its explanation or commentary, as re- 
quired; (3) the pertinent Roman law.’ This system is 
followed generally in each of the sections selected for consid- 
eration. The present purpose, therefore, is primarily philo- 
sophical and exegetical; historical facts, however, cannot be 
ignored and are noted whenever they promote the end of this 
dissertation. It would be foolhardy, on the other hand, to 


* An excerpt from a dissertation submitted to the Faculty of Civil Law, the 
Pontificium Institutum Utriusque Iuris, Rome, in partial fulfillment of the re- 
quirements for the degree of Doctor of Civil Law. The excerpt consists of the 
first of the six chapters of the dissertation, together with the conclusion to the 


entire work. The style of the citations is that approved by the Pontifical 
Institute. 


1JIn a comparative work such as this the affirmative aspect, or that of agree- 
ment, is primary; the negative aspect, or that of disagreement, remains sec- 
ondary. One cannot help but observe, in anticipation, that this single theme 
with its positive and negative aspects inevitably leads to the single conclusion 
of points of harmony and points of dissonance. In view of the physical com- 
position of the Uniform Sales Act, specific conclusions which combine to form 
this ultimate general conclusion are found in almost every section. 
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attempt in a work of this proportion a presentation of the 
ancient embryonic elements of sale together with their intri- 
cate, though fascinating, developments through the centuries. 
Any chosen period would constitute adequate material for a 
separate opus. The present purpose, therefore, is simply to 
indicate and explain the pertinent Roman institutions as they 
are embodied wholly or partially in the Uniform Sales Act. 

In order to execute successfully the present design, several 
brief but indispensable considerations must be incorporated at 
this point. These notions constitute this introduction and 
concern: (a) the evolution of sale; (b) the relation of sale to 
the general law of contract; (c) the Roman law of sale; (d) 
the Uniform Sales Act. 


A. THE Evo.Lution or SALE 


It is beyond any doubt that at Rome, as elsewhere, sale be- 
gan as an exchange in which the parties simultaneously car- 
ried out their respective parts of the bargain and left no obli- 
gations outstanding. Beyond this point there is no agreement 
on origin, whether as to the contract or as to the date at which 
it first became consensual. The various theories and hypoth- 
eses may be found in the text books.” 

Though sale had its roots in barter,® the ceremony of manci- 
patio showed sale in its earliest form. Mancipation was trans- 
acted per aes et libram. It was a “ give and take ” transaction, 
as is indicated by the double name, emptio venditio, under- 


2Cf., e.g., JOLOWICZ, Historical Introduction to the Study of Roman Law 
(2. ed., reprinted with corrections, Cambridge: The University Press, 1954), 
pp. 302-305 (hereafter cited JOLOWICZ); BONFANTE, Istituzioni di Diritto 
Romano (10. ed., Reprint, Torino: G. Giappichelli, 1957), pp. 486-488 (here- 
after cited BONFANTE); ARANGIO-RUIZ, La Compravendita in Diritto 
Romano (2 vols., Napoli: Jovene, Vol. I, Reprint of 2. ed., 1956, Vol. II, 1954), 
I, 4-87 (hereafter cited ARANGIO-RUIZ) ; GIRARD, Manuel Elementaire de 
Droit Romain (5. ed., Paris, 1911), pp. 563, 564 (hereafter cited GIRARD). 


3 Corpus Turis Civilis (3 vols., Vol. I, 11. ed. stereotypa, Institutiones, recog- 
novit P. Krueger, Digesta, recognovit T. Mommsen, retractavit P. Krueger, 
Berolini, 1908; Vol. II, 8. ed. stereotypa, Codex Iustinianus, recognovit P. 
Krueger, Berolini, 1906; Vol. III, 3. ed. stereotypa, Novellae, recognovit R. 
Schoell et G. Kroll, Berolini, 1904 [hereafter cited Inst., C., D., N.]), D. 18, 1, 1. 
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stood in the older senses of the words emere and venum dare.‘ 

Mancipation itself was not sale in the modern sense. It 
used to be generally assumed that the reason was simply that 
money had not yet been coined at Rome,’ and acordingly that, 
prior to the substitution of a pretended weighing out of metal 
for a real one, the mancipation, or “ conveyance,” could not 
possibly be separated from the paying of the price. This, of 
course, is an appealing explanation, but an unrealistic one. 
The primitive “sale” by mancipation did have as its price the 
amount of the bronze or copper that was weighed out. The 
idea of obligation, however, present in every true sale, was 
lacking only in the most primitive mancipation, which was 
primarily a conveyance, a combined “ sale” and conveyance, 
in which there was no previous contract and in which the pay- 
ment of the price was part of the form necessary for the con- 
veyance. 


But even a fairly primitive society feels the need of credit 
and the propriety of imposing certain obligations on sellers. 
The earliest developments of the law came about at Rome in 
two ways: the State, in certain cases of manifest injustice, in- 
tervened between buyers and sellers, and the parties them- 
selves made use of such law of contract as existed. It was only 
much later that a unitary law of sale began to be developed 
doctrinally, with the conscious purpose of giving effect to the 
agreement of the parties, interpreted as a matter of good faith 
between man and man; even so, the effects of earlier legislation 
and of secular practice were never entirely obliterated.® 


It would be much more realistic to assume that the need for 
a deferred payment of the price was felt in the progressive 


4D. 40, 7, 29, 1. 


5It is known that money was only coined at Rome at a surprisingly late 
date, which authorities put at 289 B.C.; cf. JOLOWICZ, p. 146. 

6 DE ZULUETA, The Roman Law of Sale (1. ed., reprinted and corrected, 
Oxford: Clarendon Press, 1949), p. 3 (hereafter cited DE ZULUETA). The 
select findings of this excellent work, which is also an anthology of the perti- 
nent sources, have been utilized by the writer whenever, and in so far as, they 
serve for comparison with the principles of the Uniform Sales Act. 
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Roman Republic long before the coinage of money and that it 
therefore existed. 


Comparative jurisprudence tells of various devices for meet- 
ing the problem of deferred payment of the price: it may be 
that the buyer gives something in earnest [the original meaning 
of arra], whether by way of symbol, with the effect of binding 
himself legally, or by way of penal part-payment; or, if a loan 
of money creates an enforceable debt, the buyer’s debt of the 
price, which is not per se enforceable, may be converted by fic- 
tion into a debt of money lent to him by the seller. The precise 
form of this side-contract will be determined by the state of the 
law of contract in the given system.” 


Deferred payment of the price could, even at the time of the 
Twelve Tables (451-450 B.C.), be made enforceable by the 
buyer giving, by special contract, real or personal security.® 

The succeeding centuries of the Republic provide little evi- 
dence, but the powerful and elastic contract of stipulatio cer- 
tainly must have played an important role in the development 
of the law of sale. With its quality of making any engage- 
ment binding by means of a simple question and answer (it 
was the simplest of contracts) it made possible the develop- 
ment of a substantive law of sale without the help of any spe- 
cial contract of sale. The stipulation had the definite disad- 
vantage, however, of being unilateral and subject to the most 
literal interpretation. It was destined to give way to the 
recognition of the consensual contract with its inherent bilat- 
eralness and the elements of good faith, which ultimately de- 
manded implied contracts. Just when this final transforma- 
tion took place remains an open question. 


+ 20:4. pa. 

8 Inst. 2, 1, 41. 

® Bonae fidei actions were probably first introduced in the courts where for- 
eigners (peregrini) were concerned, and then extended, together with the for- 


mulary system, into the law as administered between citizens (cives). Cf. 
JOLOWICZ, p. 305; DE ZULUETA, pp. 5, 6. 
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B. Tue RELATION oF SALE TO THE GENERAL LAW OF CONTRACT 


The law of sales is a subdivision of the law of contracts and 
any discussion of its principles must be predicated upon a gen- 
eral knowledge of the principles of that subject. An under- 
standing of the law of sales presupposes an understanding of 
the broad general provisions and fundamental concepts gov- 
erning contracts. It would be neither feasible nor desirable in 
a work of this kind to review these basic principles. When 
they are considered it is only inasmuch as they are particularly 
applicable to the law of sale or constitute a part of the text of 
the Uniform Sales Act. 

Sale in Roman law was but one of the four recognized con- 
sensual contracts (emptio venditio, locatio conductio, societas, 
mandatum). The general rules of contract, such as those re- 
lating to capacity, reality of consent, etc., were similarly ap- 
plicable to emptio venditio. 


C. THE Roman Law oF SALE 


In this brief paragraph is expressed the meaning of the 
phrase “ the Roman Law of Sale” as it is to be understood in 
this dissertation. If one wishes to point to a definite body of 
Roman law to be found in one place, one will naturally have 
to designate the Digest, Books XVIII, XIX, and XXI, along 
with Titles XXII and XXIII of the third book of the Insti- 
tutes. There are other references in the Corpus Iuris, how- 
ever, as well as pre-Justinianic sources, which are also envi- 
sioned by the above phrase, notably the Institutes of Gaius, 
Book IIT, Sections 135-141, and the Praetorian and Aedilician 
Edicts.*° Whatever be the source, as long as it is truly Roman 
and concerns sale, it shall be considered in this comparative 
study, provided further that it be pertinent to the comparison 
with the Uniform Sales Act, that it be a reliable indication of 
the Roman law, and, naturally, that it has been discovered by 
the writer. This, then, is the signification of the nebulous ex- 


10 A list of the sources on sale may be found in SCIALOJA, Compra- 
Vendita (Roma, 1907), pp. 4, 5. 
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pression “ the Roman Law of Sale.” Needless to say, classical 
Roman law is of primary import. 


D. THe Unirorm SAEs Act 


In the unique federation of autonomous states existing in 
the United States of America there are bound to arise diffi- 
culties when a set of rules or laws proper to one state comes 
into contact with that of another state. For the purpose of 
obviating most of these difficulties there was created a Na- 
tional Conference of Commissioners on Uniform State Laws. 


The National Conference of Commissioners on Uniform State 
Laws is a body of Commissioners deriving their authority from 
appointment by the Governors of their respective states. The 
Commissioners meet annually in a Conference of six days, at 
which the Acts drafted by the Committees are considered and 
discussed by the entire body. No draft is considered by the 
Conference until it has been studied in detail by the Committee 
having it in charge. Acts are not approved by the Conference 
until they have been considered section by section, by at least 
two annual Conferences.’! 


The approval of the Commissioners, however, of any uni- 
form state law remains merely a recommendation to be 
adopted or rejected as each individual legislative jurisdiction 
deems fit. Inconsistencies in the law governing transactions 
which so frequently have their rise and conclusion in different 
jurisdictions made the Uniform Sales Act one of the first 
statutes to be widely adopted in the United States, after the 
English “ Sale of Goods Act ” had demonstrated its value.’ 


11 Uniform Laws Annotated (11 vols., Vols. I and I A, Uniform Sales Act, 
Brooklyn, N.Y.: Edward Thompson Co., 1950), I, v (hereafter cited ULA). 
The annotation is kept up to date by Cumulative Annual Pocket Parts. 


12 The English “Sale of Goods Act” (hereafter cited SGA) preceded that 
of the United States by twelve years (Chapter 71 of 56 and 57 Victoria, Feb- 
ruary 20, 1894). Inasmuch as the Uniform Sales Act is modeled upon the Eng- 
lish Act, the text of the latter is usually noted, for purposes of comparison, in 
any work in which the text of the former appears. Since occasion arises to 
cite also the English Act, one example of a work containing both Acts is 
given: ULA, wherein the American Act may be found in I, 1-31, and the Eng- 
lish Act in I A, 433-453. 
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The full title of the Uniform Sales Act is “An Act to 
Make Uniform the Law Relating to the Sale of Goods.” * 
This Act was approved by the Commissioners on Uniform 
State Laws in 1906 and was almost immediately adopted, to 
become effective the following year, by Arizona, Connecticut, 
and New Jersey. To date, thirty-seven of the fifty-three 
American legislative jurisdictions have adopted the Act. The 
complete list, with the year of adoption given in parentheses, 
follows: Alabama (1931), Alaska (1914), Arkansas (1941), 
California (1931), Colorado (1942), Connecticut (1907), Dela- 
ware (1933), District of Columbia (1937), Hawaii (1929), 
Idaho (1920), Illinois (1915), Indiana (1929), Iowa (1919), 
Kentucky (1928), Maine (1923), Maryland (1910), Massa- 
chusetts (1909), Michigan (1913), Minnesota (1917), Ne- 
braska (1921), Nevada (1915), New Hampshire (1923), New 
Jersey (1907), New York (1911), North Dakota (1917), Ohio 
(1909), Oregon (1919), Pennsylvania (1916), Rhode Island 
(1908), South Dakota (1921), Tennessee (1919), Utah (1917), 
Vermont (1921), Washington (1926), Wisconsin (1912), 
Wyoming (1917).” 
13 The word ‘ Uniform ” is omitted from the citation of this act in the fol- 
lowing jurisdictions: Arizona, Connecticut, Idaho, Massachusetts, New Hamp- 
shire, Pennsylvania, Rhode Island—ULA, I A, 432. 


14“ This act may be cited as the Uniform Sales Act.”’—Uniform Sales Act, 
$79 (hereafter cited USA); the text of this Act may be found in almost any 
work devoted to the law of sale, e.g., WILLISTON, A Selection of Cases on 
the Law of Sales of Personal Property (3. ed., with Supplement, Cambridge, 
Mass., 1919), pp. 1161-1177; WOODWARD, Cases on the Law of Sales Se- 
lected from Decisions of English and American Courts (3. ed. by Lawrence 
Vold, St. Paul, Minn.: West Publishing Co., 1933), pp. 895-913; LLEWEL- 
LYN, Cases and Materials on the Law of Sales (Chicago: Callaghan and Co., 
1930), pp. 978-1016 (hereafter cited LLEWELLYN); MARIASH, A Treatise 
on the Law of Sales under the Common Law, Uniform Sales Act, and other 
Uniform Legislation (Albany, N.Y., and New York, N.Y.: Matthew Bender 
and Co., Inc., 1930), pp. 754-784 (hereafter cited MARIASH). 


15 ULA, I, xv; cf. loc. cit. for a complete list of the present form of the Act 
in the respective states. 
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These states or legislative jurisdictions have likewise, in 
most cases, adopted the amendments of 1922 to the original 
Act proposed by the Commissioners on Uniform Laws.** The 
list of the adopting states includes practically all of the im- 
portant manufacturing and commercial states, which is indica- 
tive of the importance of this subject to lawyers whose daily 
practice includes a large percentage of commercial problems. 

For the convenience of the reader, the text of the Uniform 
Sales Act is quoted in full and by section whenever the section 
contains matter relative to the purpose of this dissertation. 


FORMATION OF THE CONTRACT 
§ 1. Contracts to sell and sales 


(1) A contract to sell goods is a contract whereby the seller 
agrees to transfer the property in goods to the buyer for a con- 
sideration called the price. 

(2) A sale of goods is an agreement whereby the seller trans- 
fers the property in goods to the buyer for a consideration 
called the price. 

(3) A contract to sell or a sale may be absolute or condi- 
tional. 

(4) There may be a contract to sell or a sale between one 
part owner and another. 


“The most fundamental distinction in the law of sales is 
between a contract to sell in the future and a present sale.” ? 
In both, however, the essential elements are the thing (goods), 
the price (consideration), and the consent of the parties 
(agreement). Both are indeed contracts: the “contract to 
sell” being an agreement to sell in the future (executory con- 
tract), and the “sale” being an agreement to immediate sale 


16 Two sections, 32 and 38, were amended and as such approved by the 
Commissioners on Uniform State Laws in 1922. Their official title is “ Amend- 
ments to Sales Act to make provisions for negotiability harmonious with the 
Bills of Lading Act and the Stock Transfer Act.” The National Conference of 
Commissioners on Uniform State Laws, however, approved a revised Sales 
Act in 1943 which was not adopted in any jurisdiction. Cf. ULA, I, xiii. 


1 Commissioners’ Note, ULA, I, 37. 





144 THE JURIST 


(executed contract). Both are furthermore consensual in that 
consent or agreement suffices of itself to bring obligations into 
being. 

In Roman law the essential elements of emptio venditio were 
the same.2. The consensual contract was contrasted with the 
real contract which required the handing over of a corporeal 
thing, while in the former consent sufficed of itself without 
any further formalities.* The consensual contracts were a re- 
markable achievement of republican jurisprudence and are the 
offspring of fides Romana. 


The making of the contract entailed no cumbrous formalities; 
the content of the obligations created were flexibly defined by 
reference to good faith; the judge had a wide discretion which 
enabled him to take into account the particularities of the indi- 
vidual case. All these facts reveal the bold, liberal, and crea- 
tive spirit of the republican lawyers.* 


It must be noted that at least the classical emptio venditio 
was in no sense a conveyance. If someone bought a res nec 
mancipt, he acquired ownership not by the contract of sale but 
by traditio; if he bought a res mancipi, he acquired ownership 
by mancipatio or in iure cessio but not by sale. In Roman 
law, therefore, there were only contracts to sell and where the 


2 Inst. 3, 23, 1; Gaius 3, 1389; DONELLUS, Opera Omnia Commentariorum 
de Iure Civili (11 vols. and Index, ed. cum notis Osvaldi Helligeri, Romae- 
Maceratae, 1828-1833), III, 760, 3; VIII, 725, 1; 727, 5 (hereafter cited DO- 
NELLUS); BURDET, Ius Romanum Iuzta Ordinem Institutionum Imp. 
Tustiniani (2 vols. in 1, Grationapoli, 1850), II, 85-96 (hereafter cited BUR- 
DET); ARANGIO-RUIZ, I, 88. 


3 Inst. 3, 22, 1; Gai. 3, 136. 


4SCHULZ, Classical Roman Law (Oxford: Clarendon Press, 1951), p. 525 
(hereafter cited SCHULZ). In respect of good faith, neither party could 
claim what a reasonable man ought not to expect; but a reasonable man at 
Rome, as in America, was certainly held to know that market transactions are 
in part, at least, competitive contests of wits. 


5 Under Justinian’s law there was a transfer of possession by mere agree- 
ment, called by modern students “ constitutum possessorium ”—cf. D. 41, 2, 18 
prs 4, 2 fF, 1, 
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term “sale” is used in this connection it must be accordingly 
understood. 

In American law the institute remains: the contract to sell 
is completely removed from any notion of immediate transfer 
of ownership, inasmuch as it is a contract to sell in the future. 
The sale, however, though capable of remaining purely con- 
sensual is a conveyance in the sense that the seller actually 
transfers ownership of title.® The important distinction, 
therefore, is simply this: in Roman law, sale produced obliga- 
tions but was not a “ conveyance ”; in American law, sale pro- 
duces obligations and transfers ownership, while the contract 
to sell produces obligations but is no “ conveyance.” The lat- 
ter is the agreement to sell and transfer title at a future time. 

In both systems of law sales may be formed with or without 
conditions.? It may be said generally that the sense of con- 
dition is much wider under American law than in Roman law. 
While the former system boasts of a complete “ Uniform Con- 
ditional Sales Law,” * the scope of this dissertation does not 
allow any considerations beyond the fundamental notions 
present in the Uniform Sales Act and treated below.’ 

Finally, in either system a sale may be entered by a part 
owner. In the matter of divisible things the conclusion is now 
self-evident.2® In the matter of indivisible common property, 
the peculiar Roman institute “ societas”” must be considered. 
This is done below in the treatment of undivided shares. In 
any event, the maxim recalled by Ulpian, “ Nemo plus iuris ad 
alium transferre potest quam ipse haberet,” is generally appli- 
cable.” 


6 Cf. MARIASH, p. 5. 

7 Inst. 3, 23, 4; USA, §1 (3). 

8 Approved in 1918 by the Commissioners on Uniform State Laws. 
9 Infra, § 11. 

10 T.e., subsequent to the Uniform Sales Act; cf. MARIASH, p. 16. 
11 Infra, $6. 


12D. 50, 17, 54; this rule has obvious exceptions, such as when a creditor 
sells his pignus (D. 41, 1, 46), but they are not of immediate concern. 
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§ 2. Capacity; Liabilities for necessaries 


Capacity to buy and sell is regulated by the general law 
concerning capacity to contract, and to transfer and acquire 
property. 

Where necessaries are sold and delivered to an infant, or to a 
person who by reason of mental incapacity or drunkenness is 
incompetent to contract, he must pay a reasonable price 
therefor. 

Necessaries in this section means goods suitable to the con- 
dition in life of such an infant or other person, and to his actual 
requirements at the time of delivery. 


As a rule, any person is capable of binding himself by con- 
tract. This is a general positive right, but it admits many ex- 
ceptions to the rule. Some persons are not competent to con- 
tract, and other persons have merely a limited or qualified 
right to do so. Restrictions vary within the separate legisla- 
tive jurisdictions and concern such notions as age, disaffirm- 
ance and subsequent ratification by minors, insanity, intoxica- 
tion, aliens, married women, corporations, ete.%* ‘“ This sec- 
tion states the prevailing, though not wholly uniform, doc- 
trine of the existing law.” ™“ 

Special mention is herein made of the sale of necessaries, 
defined in the third paragraph, to infants and other persons 
incompetent to contract by reason of mental incapacity or 
drunkenness, and their subsequent liability for the price of 
said necessaries is confirmed. If the nonliability rule were 
completely applied to minors (infants) and others mentioned 
in this section, these persons might be unable to obtain neces- 
saries because no one would give them credit; consequently, 
the exception is made in favor of the persons mentioned. 


13 For further information consult the texts, e.g, CONYNGTON-BERGH, 
Business Law (4. ed., New York: The Ronald Press Co., 1949), pp. 66-76 
(hereafter cited CONYNGTON); MARIASH, pp. 18-60; WILLISTON, The 
Law Governing Sales of Goods at Common Law and under the Uniform Sales 
Act (4 vols., Revised ed., New York: Baker, Voorhis and Co., 1948), I, 23-137 
(hereafter cited WILLISTON). 


14 Commissioners’ Note, ULA, I, 64. 
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Their liability, however, is not on the contract made but in 
quasi-contract for the reasonable value of the necessaries.” 

The Roman law evidenced multiple factors producing in- 
competency to contract. Persons thus restricted included the 
mentally deficient,!* infants, i.e., those under the age of 
seven,!” pupilli, i.e., children under fourteen (males) or twelve 
(females), who were not in the power of an ascendant,’* and 
slaves.2® Other restrictions involved the incompetency of a 
son in power to contract with his father and, similarly, that of 
other male descendants in power with their paterfamuilias.*° 
Interdicted prodigals and women were limited.** For con- 
tracts which required a spoken form of words, e.g., stipulatio, 
the deaf and dumb were obviously disqualified.” 

Since this section of the Act makes particular mention of in- 
fants, a definition and brief excursus seems to be in order. As 
noted immediately above, an infant in Roman law was a per- 
son who had not completed his seventh year. In American 
legal parlance an infant is equivalent to a minor, and minors 
are persons under legal age. The legal age of majority for 
males is twenty-one years in all states; it is the same for fe- 
males in most states, but in the following their majority is at- 
tained at the age of eighteen: Arkansas, California, Colorado, 
Idaho, Illinois, Iowa, Kansas, Maryland, Minnesota, Missouri, 

15 Cf. CONYNGTON, p. 69. The reasonable value or reasonable price is a 


question of fact dependent on the circumstances of each particular case ——USA, 
§ 10. 


16 Inst. 3, 19, 8. 
17 Inst. 3, 19, 10. 


18 Pupilli could bind others to themselves, but not vice-versa; in bilateral 
contracts they could not require the other party to perform unless prepared 
to carry out their own part of the contract. Cf. Inst. 3, 19, 9; D. 18, 5, 7, 1. 


19 Inst. 3, 19, 6. 
20 Inst. 3, 19, 9. 
21D. 45, 1, 6; Gai. 3, 104. 
22 Inst. 3, 19, 7. 
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Nebraska, North Dakota, Ohio, Oregon, South Dakota, Ver- 
mont, Washington.” 

An interesting feature in American law is that in three 
states, namely, Indiana, Louisiana, and Texas, all minors be- 
come of age on being married. Another point worthy of men- 
tion is that a minor legally becomes of age the day before his 
or her twenty-first or eighteenth birthday, as the law may 
provide. The reason proposed for this is that the time of birth 
is sometimes not recorded precisely. The law accordingly al- 
lows twenty-four hours leeway to cover this possibility.* 


ARTICLE 1. FORMALITIES OF THE CONTRACT 
§ 3. Form of contract or sale 


Subject to the provisions of this act and any statute in that 
behalf, a contract to sell or a sale may be made in writing 
(either with or without seal), or by word of mouth, or partly in 
writing and partly by word of mouth, or may be inferred from 
the conduct of the parties. 


Thus there are five forms of contract to sell or sale: written 
and sealed, written and unsealed, oral, partly written and 
partly oral, and interpretative. The first form deserves ex- 
planation. At early common law one could bind himself to 
another by placing a seal upon his written promise to the 
other. The seal was originally an impression upon wax af- 
fixed to the parchment or paper; later it was held sufficient if 
the impression were made on the paper itself; finally, any 
mark on the paper itself was adequate if intended as a seal 
and any number of people might use the same seal. 


The doctrine of sealed contracts is as old as the simple (un- 
sealed) debt, the efficacy of which was based upon the receipt of 
a benefit upon the understanding that a sum certain was to be 
paid therefor. Both the sealed promise and the simple debt 
long antedated the modern contract, which consists usually of 
legal detriment suffered in exchange for that promise. But 


23 Cf. CONYNGTON, p. 66. 


24 Loc. cit. 
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after the rise of the modern contract and there was enough 
spread of education so that most persons could sign their names 
instead of affixing their seals, contracts under seal so diminished 
in importance that courts undertook to explain their validity in 
spite of the lack of consideration by saying that “a seal pre- 
sumes consideration;” and this concept crept into some 
statutes.*5 


The seal offered a dignified way of binding oneself without 
consideration, i.e., without relinquishing some legal right. In 
some states seals have been abolished by statute. Under these 
statutes it is impossible to have sealed contracts and conse- 
quently there is no dignified manner in which one may bind 
himself without consideration. 

In over-the-counter sales and in direct sales to the consumer 
generally, there is little need for a written contract. In com- 
mercial business sales, however, there is such a need, because 
they normally involve some stipulations or warranties that 
should be expressed in writing to avoid possible confusion or 
disputes. 


The written contract need not be a formal document. Two 
letters, one making a proposition and other accepting it, consti- 
tute a contract just as much as a legal document duly signed 
and sealed and acknowledged before a notary.”® 


Without a digression into the complexities of the written 
contract, the oral contract is now considered. This contract 
may be made simply by word of mouth or by words and acts. 
The law is reluctant to allow oral evidence, however, to be in- 
troduced to contradict that to which the parties may have 
agreed in writing.” There is no doubt that after a substantial 
period of time, such as a year or so, two men can come into 
court and swear honestly to contradictory accounts of the 

25 CLARK, Summary of American Law (Rochester, N.Y.: The Lawyers Co- 
operative Publishing Co., 1947), p. 104 (hereafter cited CLARK). 

26 CONYNGTON, p. 118. 
27 Cf. MARIASH, pp. 65, 66. 
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same transaction. The advantage of a written contract over 
an oral one is evident; a prudent businessman will always in- 
sist on a property signed written agreement. 

This section establishes lastly the sufficiency of conduct of 
the parties, which must be interpreted as dispensing alto- 
gether with verbal and literal formality. There would, of 
course, have to be consent of the parties, and this would have 
to be inferable from their actions.*® 

The contract in Roman law could similarly be made with or 
without any literal or verbal formality. 


Obligations are contracted by consent in sale, hire, partner- 
ship, and mandate. These are called consensual contracts be- 
cause no writing, nor the presence of the parties, nor any de- 
livery is required to make the obligation actionable, but the 
consent of the parties suffices. Parties who are not present to- 
gether, therefore, can form these contracts by messenger, for 
instance, or by letter.® 


That the contract could be concluded by conduct may be in- 
ferred from Scaevola’s remark on silence indicating consent in 
a certain transaction of sale.*° 

Justinian’s legislation in respect of sale effected by an agree- 
ment in writing was that such would not be good or binding, 
unless that agreement was written by the contracting parties 
themselves, or, if written by someone else, was at least signed 
by them, or finally, if written by a notary, was duly drawn by 
him and executed by the parties.** 


28 This is a sale implied in fact and is a true contract; a sale implied in law 
is no contract. Cf. MARIASH, p. 62; WILLISTON, I, 5, 6. 

29 Inst. 3, 22, 1, following Gai. 3, 136; translation is by the writer. Cf. 
MUHLENBRUCH, Doctrina Pandectarum (3 vols., 4. ed., Halis Saxonum, 
1838-1840), II, 356 (hereafter cited MUHLENBRUCH). 


30D. 21, 2, 12. 
31 Inst. 3, 23 pr. Contracts in writing were particularly common in the east- 


ern part of the Empire—cf. RADIN, Handbook of Roman Law (St. Paul, 
Minn., 1927), p. 222 (hereafter cited RADIN). 
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§ 4. Statute of Frauds 


(1) A contract to sell or a sale of any goods or choses in ac- 
tion of the value of $500 or upwards shall not be enforceable 
by action unless the buyer shall accept part of the goods or 
choses in action so contracted to be sold, and actually receive 
the same, or give something in earnest to bind the contract, or 
in part payment, or unless some note or memorandum in writ- 
ing of the contract or sale be signed by the party to be charged 
or his agent in that behalf. 

(2) The provisions of this section apply to every such con- 
tract or sale, notwithstanding that the goods may be intended 
to be delivered at some future time or may not at the time of 
such contract or sale be actually made, procured, or provided, 
or fit or ready for delivery, or some act may be requisite for 
the making or completing thereof, or rendering the same fit for 
delivery; but if the goods are to be manufactured by the seller 
especially for the buyer and are not suitable for sale to others 
in the ordinary course of the seller’s business, the provisions of 
this section shall not apply. 

(3) There is an acceptance of goods within the meaning of 
this section when the buyer, either before or after delivery of 
the goods, expresses by words or conduct his assent to becoming 
the owner of those specified goods. 


This section in summary states that a sale of $500 or more 
demands, in order to be actionable, either: (1) part accept- 
ance, i.e., assent to become the owner, and receipt of the 
goods; (2) that something was given in earnest or part pay- 
ment, or (3) that there is something in writing. This statute 
applies even to goods not yet existing or ready for delivery, 
unless they were made especially for the buyer and are not 
suitable for normal sale. 

The principal specific point, a monetary limit for actionable 
contract in certain cases, which the Statute of Frauds deter- 
mines is unknown to Roman law. A commentary on this 
statute, therefore, will not serve the comparative study. Let 
the two following remarks suffice: (1) the term “ chose in ac- 
tion ” refers not to property but to a right of action, such as a 
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right to sue for a debt or for a claim for damages for breach 
of contract; (2) non-compliance with this statutory require- 
ment (Statute of Frauds) makes the contract not illegal but 
only unenforceable. 

While commentary on this statute, as such, is considered 
futile for comparison, two elements within the statute are Ro- 
man law institutions and properly should not be overlooked.** 
They are the part payment and the earnest. In Roman law 
they are distinct; in American law they are practically identi- 
fied. According to the Statute of Frauds a part payment will 
take the case out of the statute.** The payment may actually 
be a part of the pr:ze or something given or paid to bind the 
bargain. Formerly it was not infrequent to give some small 
amount as earnest to bind the bargain, but today, in the very 
rare occasions when it is employed, it is considered as part of 
the price.*® 

In any system of law to allow a contract to be concluded by 
mere consent orally given is an invitation to occasional doubts 
as to whether parties have passed beyond negotiation and have 
reached definite agreement. A good test is provided by way 
of customary formalities such as shaking hands or the giving 
of some token, and this is precisely the function which classical 
Roman law assigned to arra (earnest) .*® 

Arra (or arrha) was the “argumentum . . . emptionis et 
venditionis contractae.” ** It was proof of the fact of consent 

382“ The Statute of Frauds is a rule of adjective law rather than of sub- 
stantive right. Contracts within the statute are not invalid. They are wholly 
valid, but they cannot be enforced by suit."—MARIASH, p. 81. Thus the 


Statute is a rule of evidence and more; it is a limitation of judicial authority 
to afford a remedy. Cf. WILLISTON, I, 180-183; CONYNGTON, pp. 398-404. 


33 Roman law knew no statute like the Statute of Frauds; cf. RADIN, p. 219. 
34 USA, §4 (1). 


35 Cf. CONYNGTON, pp. 401, 402; CLARK, p. 310; MARIASH, pp. 113- 
116; WILLISTON, I, 239-246. 


386 DE ZULUETA, p. 23. 
87 Gai. 3, 139. 
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but, as Gaius pointed out, it was not essential to the valid for- 
mation of the contract.** Ulpian indicated that arra in serving 
this evidential purpose did not have to be of substantial value 
and he provided two examples in which the arra was a ring 
(anulus arrae).*® 

A buyer who performed his contract could recover his arra 
unless, of course, it was in money and was later credited to- 
wards the price.*° He could furthermore recover it if the con- 
tract was rescinded, but not if the seller invalidated the con- 
tract under a lex commissoria.“* Justinian in a Constitution of 
528 enacted that, although there was yet no contract or if the 
contract was in writing or not, the buyer might withdraw on 
the pain of forfeiting the arra, and the seller on that of restor- 
ing double.*? Inasmuch as arra was usually a token, like a 
ring, and not money, this “double” must be interpreted as 
generally the object given plus its value or as exceptionally 
the amount of the arra and as much again. “ The situation 
was something like a paid option, with an analogous privilege 
granted to the seller.” ** 


38 D. 18, 1, 35 pr. 
39 PD. 14, 3, 5, 15; 19, 1, 11,6. Cf. DE ZULUETA, loc. cit. 
40C, 4, 45, 2, 1 and 2. 


41D). 18, 3, 6 pr.; 18, 3, 8 pr.; a lex commissoria was a special clause of the 
pactum fiduciae reserving to the seller the right to abandon the sale if the 
price was not paid in full by a certain date ——Paul, Sent. 2, 13, rubric, as found 
in the Fontes Iuris Romani Antejustiniani (3 vols., 2. ed., ediderunt Riccobono, 
Baviera, Ferrini, Furlani, Arrangio-Ruiz, Florentiae: S. A. G. Barbiera, 1940- 
1943), II, 341 (hereafter cited FJRA). The Sententiae Pauli must be used 
with discretion inasmuch as they differ in origin and value. To take them as 
authentic proof of classical situations, as was commonly done until about forty 
years ago, is no longer possible. “ But whether it may still serve as prima 
facie evidence of classical law or whether it must be discarded as a late fabri- 
cation .. . is controversial.”—LEVY, Pauli Sententiae (Ithaca, N. Y.: Cornell 
University Press, 1945), p. vii. 

42C, 4, 21, 17, 2; Inst. 3, 23 pr. 


43 RADIN, p. 223. A work devoted to arra in sales is MASSEI, L’Arra nella 
Compravendita (Milano: A. Giuffre, 1942). 
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ARTICLE 2. SUBJECT-MATTER OF CoNTRACT 
§ 5. Existing and future goods 

(1) The goods which form the subject of a contract to sell 
may be either existing goods, owned or possessed by the seller, 
or goods to be manufactured or acquired by the seller after the 
making of the contract to sell, in this act called ‘ future goods.’ 

(2) There may be a contract to sell goods, the acquisition of 
which by the seller depends upon a contingency which may or 
may not happen. 

(3) Where the parties purport to effect a present sale of fu- 
ture goods, the agreement operates as a contract to sell the 
goods. 


This section concerns existing goods (owned or possessed ) 
and future goods (to be manufactured or acquired with or 
without a contingency upon which the acquisition depends). 
The significant sub-section (3) aims to destroy the theory of 
potential existence.** According to that theory agreements to 
sell things not yet in existence, but which will come into exist- 
ence in the ordinary course of nature, are treated as executed 
sales when the things come into being. Sub-section (3) states 
that such agreements operate as contracts to sell despite the 
intention of the parties to effect present sales. Title cannot 
pass before the seller holds the title. In the cases of potential 
existence (future crops and increase of animals), however, 
there may be a true contract to sell and title may pass as soon 
as the thing comes into existence and is appropriated to the 
contract. At any event, the Uniform Sales Act does not admit 
an executed sale of future goods. Both existence of the sub- 
ject-matter and ownership by the seller are necessary and vital 
elements of an executed sale, while neither is absolutely re- 
quired for a contract to sell.*® 


44 Cf. WILLISTON, I, 385. 


45 The Uniform Sales Act, therefore, destroys the distinction between future 


goods and potential goods; sale of either can be executory only. Cf. 
MARIASBH, p. 188. 
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There were many distinctions between things in Roman law 
which do not serve for comparison. The res extra commer- 
cium (anything not capable of entering the patrimonium) for 
instance, such as a free man or a res religiosa, were not pos- 
sible subject-matter for sale and these sales were void. In 
later law, however, and certainly under Justinian, the buyer of 
such things was granted an actio empti for damages, provided: 
(1) that the buyer had contracted in good faith,** and (2) that 
the seller was in bad faith.*? 

Anything, however, that could enter the patrimony of the 
buyer was capable of being sold. This would generally be a 
corporeal thing, but it could also be, subject to special laws 
thereon, one incorporeal or abstract, such as a debt or servi- 
tude.*® It could also be something not owned by the seller.*® 
It could, furthermore, be something to be made by the seller © 
or a future.** The bold idea of an emptio spei, or pure chance, 
was well known to the Romans and is exemplified by such ob- 
jects as the next haul of a fisherman’s net, or the next catch of 
game, etc.” 

Where both parties were aware that what was agreed to be 
sold belonged to a third party, the contract was good or void 
depending on circumstances. It was void if it was a depraved 


46 Inst. 3, 23, 5; D. 18, 1, 62, 1. The notions above parallel, to a certain de- 
gree, illegal sales in American law, namely, those made in violation of a 
statute and those that are contrary to public policy; cf. CONYNGTON, p. 380. 


47D. 18, 1, 70. 
48 Cf. BONFANTE, p. 484; ARANGIO-RUIZ, I, 114-116. 


49 “Qmnium rerum, quas quis habere vel possidere vel persequi potest, ven- 


ditio recte fit.”—D. 18, 1, 34,1. Cf. RADIN, pp. 220; BONFANTE, p. 485. 
50 Inst. 3, 24, 4, in which Justinian settled the Proculian-Sabinian controversy. 


51D). 18, 1,8 pr. The sale of a future was designated as emptio rei speratae 
and, unlike the emptio spei, no obligation arose unless the object came into 
being; cf. BIONDI, Corso di Istituzioni di Diritto Romano, Vol. II, Obliga- 
ztont (Catania, 1930), p. 67. 


52D. 18, 1, 8,1; ef. PEROZZI, Istituzioni di Diritto Romano (2 vols., 2. ed., 
Roma, 1928), II, 273; SOHM, Institutionen. Geschichte und System des 


Rémischen Privatrechts (14. ed., Leipzig, 1911) pp. 545, 546; ARANGIO-RUIZ, 
I, 119-121. 
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bargain made at the expense of the third party; © it was good 
where the parties believed that the seller would be able to ac- 
quire the thing lawfully. If only the buyer was aware of the 
third party’s title, he had to pay the price if the contract was 
performed, but the seller could not be obliged to perform it.™ 
If the buyer was unaware of such a title, there was a contract 
whether the seller was aware of said title or not. The seller 
was unassailable provided that the buyer was maintained in 
undisturbed possession throughout the period necessary for 
him to acquire prescriptive title. 

There could be no sale of a thing which rerum natura did 
not and could not exist, such as the hereditas of a living per- 
son ** or a centaur.*® There seems to be no objection, how- 
ever, to the mere fact that the thing was difficult for the seller 
to obtain, or even impossible. 

The points of comparison have already been made and 
further digression here is uncalled for. Since there were no 
executed sales in Roman law, their law concerned only con- 
tracts to sell, and these could have as their objects both exist- 
ing and future goods, even as can contracts to sell in American 
law. 


§ 6. Undivided shares 


(1) There may be a contract to sell or a sale of an undivided 
share of goods. If the parties intend to effect a present sale, 
the buyer, by force of the agreement, becomes an owner in 
common with the owner or owners of the remaining shares. 

(2) In the case of fungible goods, there may be a sale of an 
undivided share of a specific mass, though the seller purports to 
sell and the buyer to buy a definite number, weight or measure 


53 As in the case of a stolen object; cf. D. 18, 1, 34, 3. 
54D. 18, 1, 34, 3. 

55D. 18, 1, 25, 1; 28; 34, 3. 

56D. 18, 1, 66, 1. Cf. DE ZULUETA, pp. 11, 12. 
57D. 18, 4, 1. 

58 Inst. 3, 19, 1. Cf. DE ZULUETA, p. 10. 
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of the goods in the mass, and though the number, weight or 
measure of the goods in the mass is undetermined. By such a 
sale the buyer becomes owner in common of such a share of the 
mass as the number, weight or measure bought bears to the 
number, weight or measure of the mass. If the mass contains 
less than the number, weight or measure bought, the buyer be- 
comes the owner of the whole mass and the seller is bound to 
make good the deficiency from similar goods unless a contrary 
intent appears. 


An undivided share of goods is a portion of goods determin- 
able but not separated. Both a contract to sell and a sale of 
an undivided share is recognized by this section. Normally 
only a contract to sell is connected with the matter of undi- 
vided shares, as one may conclude from the following state- 
ment that only by force of a special agreement can the parties 
effect an executed sale. 

The rule of selection, which means that transfer of owner- 
ship is impossible until the goods have been specified, obvi- 
ously suffers an exception in the case of goods in mass. 


Where the contract calls for the sale of a portion of a homo- 
geneous mass, it is not necessary to have any selection or ap- 
propriation of part of the mass, because, as it is of uniform 
quality, all particles are the same. Such goods are called fung- 
ible goods; examples are grain, oil, wine, etc.®® 


Another exception to the rule of selection is designated as 
“appropriation of goods to the contract,” which is mentioned 
immediately below. The remainder of this section requires no 
further commentary.” 


59 CONYNGTON, p. 406. Even goods not strictly fungible may be treated 
as such “. . . by express agreement or by agreement implied from custom or 
otherwise .. ..—-WILLISTON, I, 423. 


60“ These provisions are new and 6 (2) at least probably does not express 
the English law. It expresses the doctrine of Kimberly v. Patchim, (1859) 19 
N.Y. 330, 75 Am. Dec. 334, which is supported by the weight of recent Amer- 
ican authority, though there are adverse decisions.”—Commissioners’ Note, 
ULA, I, 154; cf. also USA, $19. 
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Roman law similarly recognized sale of an undivided share. 
Such cases frequently arose in relation to the institute of 
partnership (societas). This partnership was an organized 
body of persons with a fixed number of members, each having 
a disposable share of common property. 

Presupposing that the price had been fixed, there was no dif- 
ficulty at Roman law about sale from stock, e.g., so much wine 
from my vat, so much wheat from my barn.” The sale of an 
alternative, this thing or that, Stichus or Pamphilus (slaves), 
was of essentially the same nature, and the choice was pre- 
sumed to lie with the seller.** In American law it is by appro- 
priation to the contract, i.e., actual selection of goods by some- 
one (usually the seller), that the property and risk pass to the 
buyer under such contracts; * in Roman law the risk, though 
not the property (which demanded separate conveyance), 
passed in practically the same circumstances.” 


§ 7. Destruction of goods sold 


(1) Where the parties purport to sell specific goods, and the 
goods without the knowledge of the seller have wholly perished 
at the time when the agreement is made, the agreement is void. 

(2) Where the parties purport to sell specific goods, and the 
goods without the knowledge of the seller have perished in part 
or have wholly or in a material part so deteriorated in quality 
as to be substantially changed in character, the buyer may at 
his option treat the sale: 

a) As avoided, or 
b) As transferring the property in all of the existing goods 
or in so much thereof as have not deteriorated, and as binding 


61 The number of partners was invariable and where one died or withdrew 
the societas was dissolved. Where a partner sold his share, the buyer became 


the owner of the share though not a member of the societas; cf. SCHULZ, 
p. 87. 


62 Fragmentum Vaticanum, 16—FIRA, II, 466; D. 18, 1, 35, 7. 
63 D. 18, 1, 25 pr.; 18, 1, 34,6. Cf. DE ZULUETA, p. 14. 

64 USA, $19, Rule 4 (1). 

65 D. 18, 1, 34,6. Cf. DE ZULUETA, loc. cit. 
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the buyer to pay the full agreed price if the sale was indivisible, 
or to pay the agreed price for the goods in which the property 
passes if the sale was divisible. 


As the Commissioners’ Note indicates: 


Sub-section (1) corresponds to section 6 of the English Act. 
The English section does not seem to cover the contingency of 
deterioration or partial destruction and sub-section (2) has 
been added for that purpose. The section is believed to express 
the existing law.®* 


Where specific goods have perished without the knowledge 
of the seller at the time of the agreement, the contract is dis- 
charged as impossible of performance. It should be noted 
that the buyer’s state of mind is immaterial (but who would 
want to buy what he knew did not exist?), but the seller must 
have been unaware that the goods had perished. In cases of 
partial destruction or substantial change the buyer may either 
consider the contract invalidated and take none of the goods, 
or take those that are left and pay according to the nature of 
the sale. 


If the goods were sold at so much a quart, a barrel, etc., he 
may pay for what he gets. If a lump sum was named for the 
entire lot, he must pay the entire amount, because the court 
will not attempt to split it up for him. To do so would be to 
make a new contract for the parties.®* 


The former is a divisible sale; the latter, an indivisible one. 
Ownership passes to the buyer the moment a sale is exe- 
cuted. If goods are destroyed thereafter, without fault of the 
seller and even though they remain in his possession, the loss 
is suffered by the buyer, who is, of course, the owner. If for 
some reason, e.g., special agreement, ownership remains with 
the seller, the loss falls on him, wherever the goods may be, 
66 It should be noted that this entire section concerns executed sales only; 


the parallel cases for the contract to sell appear in the following section— 
infra, $8. 


67 ULA, I, 156. 
68 CONYNGTON, p. 379. 
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even though they are in transit to the buyer or already in his 
possession. 

The Roman rules were quite similar. A passage of Pom- 
ponius states: ‘“‘ Nec emptio nec venditio sine re quae veneat 
potest intelligi.” ® Paulus reiterated the principle thus: “ Et 
si consensum fuerit in corpus, id tamen in rerum natura ante 
venditionem esse desierit, nulla emptio est.” *®° There was no 
sale of specific goods, theretore, which had perished at the time 
of agreement. 

It is noted by De Zulueta that a largely interpolated text of 
Pomponius 


... draws elaborate distinctions according to the knowledge 
of the parties and according as the destruction is total or par- 
tial. It is a tedious passage, but important in that it allows 
nullity only when the destruction is of more than half the 
thing. As a general principle a quantitative standard seems 
both impracticable and unjust; thus in the case put by the text, 
of a house being burnt, the text ignores the possible value of 
the site. 


It is concluded that a more rational test was adopted by the 
text of Papinian, namely, whether that in contemplation of 
which the buyer contracted had been destroyed. This ap- 
proximates the American view. 

Roman law furthermore offered the following example of an 
indivisible sale: if someone bought at a single price two slaves, 
one of which died prior to the contract, there was no sale of 
the surviving slave.** In American law, of course there is in 
this case the above option. 


§ 8. Destruction of goods contracted to be sold 
(1) Where there is a contract to sell specific goods, and sub- 
sequently, but before the risk passes to the buyer, without any 
69 D. 18, 1, 8 pr. 
70D). 18, 1, 15 pr. 
71 DE ZULUETA, p. 13, on Pomponius, D. 18, 1, 57. 
72D. 18, 1, 44. 
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fault on the part of the seller or buyer, the goods wholly perish, 
the contract is thereby avoided. 

(2) Where there is a contract to sell specific goods, and subse- 
quently, but before the risk passes to the buyer, without any 
fault of the seller or the buyer, part of the goods perish or the 
whole or a material part of the goods so deteriorate in quality 
as to be substantially changed in character, the buyer may at 
his option treat the contract: 

a) As avoided, or 

b) As binding the seller to transfer the property in all of the 
existing goods or in so much thereof as have not deteriorated, 
and as binding the buyer to pay the full agreed price if the con- 
tract was indivisible, or to pay the agreed price for so much of 
the goods as the seller, by the buyer’s option, is bound to trans- 
fer if the contract was divisible. 

It is immediately evident that this section is a substantial 
repetition of section 7, substituting the contract to sell, or 
executory sale, for sale, or executed sale. The knowledge of 
the seller may be presumed, as the destruction transpires sub- 
sequently to the contract and prior to delivery. The element 
of risk is introduced in this section and not in the preceding 
one because in a sale risk passes immediately together with the 
ownership; * in a contract to sell, however, the general rule is 
that risk remains with the seller until the contract is exe- 
cuted.** Risk is treated at greater length below.” 

The present section, therefore, repeats the rules of section 7, 
and concerns destruction without any fault of the parties 
within the period between the formation of the contract to sell 
and the time of passage of risk to the buyer, which time is nor- 
mally identified with the sale proper. 

No further commentary seems to be warranted, in view of 
subsequent treatment of risk and previous consideration of de- 
struction of goods. The elements of Roman law should have 


73 USA, § 22,1 (2). 
74 USA, § 22. 


75 Infra, § 22 of this dissertation. 
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appeared in this section inasmuch as all sales therein were 
contracts to sell.7* That would have left the commentary on 
American law standing alone in section 7 and that on Roman 
law standing alone here; the presentation adopted was 
deemed the more suitable. 


ARTICLE 3. THE PRICE 
$ 9. Definition and ascertainment of price 


(1) The price may be fixed by the contract, or may be left 
to be fixed in such manner as may be agreed, or it may be de- 
termined by the course of dealing between the parties. 

(2) The price may be made payable in any personal property. 

(3) Where transferring or promising to transfer any interest 
in real estate constitutes the whole or part of the consideration 
for transferring or for promissing to transfer the property in 
goods, this act shall not apply. 

(4) Where the price is not determined in accordance with the 
foregoing provisions the buyer must pay a reasonable price. 
What is a reasonable price is a question of fact dependent on 
the circumstances of each particular case. 


A definite price or a method of price determination is de- 
manded by sub-section (1). This can be in any of three ways: 
(1) by the contract; (2) by some manner agreed upon; (3) by 
implication from the course of dealing between the parties. 
The definite price is absolutely essential to the contract, but 
it may or may not be stated. It can be determined by other 
means agreed upon, e.g., by a designated appraiser, or even by 
implication, e.g., from past dealings, from the custom of the 
trade, etc.” 

The price is normally in money, but it can also be some 
other consideration, such as a partial or total satisfaction of 
an existing indebtedness or, according to sub-section (2), even 
personal property. If personal property is the consideration, 
there is barter rather than sale. Barter, however, is brought 


76 Cf. supra, $1. 
77 Cf. CONYNGTON, p. 377; MARIASH, pp. 205-207. 
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within the meaning of sale in this draft, as the rules of law 
applicable to barter are the same as those applicable to sale.” 

Where the parties agree that the price is to be fixed later 
on, there is no contract; one essential element is missing and 
open for future agreement. Herein lies an agreement to agree 
in the future, but no sale or contract to sell. This case must 
not be confused with that of the designated appraiser above, 
in which there is a true contract and the price is considered 
definite by implication from the agreement of the parties. 
While the price in this case may not be known at the time of 
the contract, the parties nevertheless agree on a definite price, 
namely, that which the appraiser fixes.*® 

Where the parties agree that the price charged shall be such 
as to produce a certain amount of profit, there is no contract 
because the price is considered uncertain in view of the mani- 
fold factors that determine profit. This case is different, how- 
ever, from the “ cost plus” basis in which there is a contract, 
as the price is fixed on the basis of actual cost plus a certain 
stipulated percentage of that cost.*° The price is furthermore 
considered definite and fixed in a contract wherein the seller 
retains, by an agreed reservation, the right to demand alterna- 
tive payment, i.e., payment in two alternative forms.** 

Sub-section (3) establishes that the Act is not applicable if 
the transfer of real estate is involved. “ Different principles 
are often applicable where a bargain concerns real estate and 
such cases are, therefore, expressly excluded.” ®” 

The final rule is that where the price is not fixed in accord- 
ance with the provisions cited the buyer must pay a reason- 


78 Commissioners’ Note—ULA, I, 158. For a criticism of the recital of “ one 


dollar and other considerations,” cf. WORMSER, The Law (New York: Si- 
mon and Schuster, 1949), p. 1389 (hereafter cited WORMSER). 


79 Cf. MARIASH, p. 207; USA, $10; CONYNGTON, loc. cit. 


80 CONYNGTON, pp. 377, 378. For an excellent summary of profit factors, 
ef. PAVAN, L’Ordine Economico (Roma-Torino: Figlie della Chiesa-Marietti, 
1957), pp. 150-154. 


81 CONYNGTON, loc. cit.; cf. also WILLISTON, I, 440-442. 
82 Commissioners’ Note—ULA, I, 158 
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able price. What this amounts to is a question of fact to be 
judged according to the special circumstances of each indi- 
vidual case. 

The price in Roman law had to be fixed, but it also had to 
be in money. One should recall the famous Proculian- 
Sabinian controversy on this point. As Gaius pointed out: 


. . . the price must be in money. There is, however, much 
question whether the price can consist of other things, for ex- 
ample whether a slave or a robe or land can be the price of 
something else. Our teachers [Sabinians] hold that the price 
can consist of another thing. Hence their opinion commonly 
is that by exchange of things a sale is contracted and that this 
is the most ancient form of sale. They argue from the Greek 
poet Homer, who somewhere says: ‘ Thence the long-haired 
Achaeans bought wine, some for copper, some for gleaming 
steel, some for hides, some for cattle themselves, and some for 
slaves.’ The other school [Proculians] dissent, holding that 
exchange or barter is one thing and sale another; for if not, so 
they argue, one cannot, when things are exchanged, determine 
which is the thing sold and which that given as price, while on 
the other hand it seems absurd that both things should be con- 
sidered as both sold and given as price. Caelius Sabinus, how- 
ever, says that if I give you a slave as the price, then the land 
is to be considered as having been sold and the slave as having 
been given as price for the land.** 


Justinian attested, through the words of Ulpian, Paul, and 
Diocletian, that the Proculian view prevailed.“ Barter (per- 
mutatio) was accordingly excluded from the Roman law of 
sale.*® 

It should be concluded, therefore, that the price had to be in 
money in order to distinguish the buyer from the seller. Cases 


83 Gai. 3, 141, as translated by DE ZULUETA, The Institutes of Gaius (2 
vols., Oxford: Clarendon Press, 1946-1953), I, 197-199. 


84D. 18, 1, 2, 1; 19, 4, 1; 19, 5, 5, 1; C. 4, 64, 7. 


85 Roman barter was an innominate, not a consensual, contract; the duty of 
both parties was to transfer ownership. It resembled sale by involving good 
faith and perhaps by extending the seller’s liability for faults also to barter. 
Cf. D. 21, 1, 19, 15; 19, 4, 2. Cf. also DONELLUS, VIII, 728, 9-11. 
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were recognized in Justinian’s law wherein besides money 
some thing or service or act was promised in exchange for a 
thing. Inasmuch as money was involved, the additional mat- 
ter was considered as having entered into the price; there was 
a sale, and the corresponding actions of sale were allowed.*® 

That the price had to be fixed is beyond dispute, but while 
American law permits several modes of ascertainment the Ro- 
man law demanded that a definite price be fixed by the con- 
tract.87 Where the price, therefore, depended completely on 
some future event there was no sale. If, however, the contract 
provided for an increase in price in certain possible future 
events, the contract was valid.** 

A partial exception to the rule of price fixed by contract was 
made by Justinian who allowed a definite third party to fix the 
price, the sale failing if he did not do so and there being no 
recourse to another person.*® This was actually a conditional 
sale, with the condition that the definite third party should 
actually fix the price. 

The notion of a just price, having some similarity with the 
reasonable price above mentioned, was developed rather late 
and whether by Diocletian or perhaps Justinian himself is not 
definitely known.” The extant and pertinent texts refer only 
to land and concern only the seller. They established that 
where the agreed price was less than half the just price the 
seller could rescind, if the buyer would not come up to that 
price; the doctrine was given the name of laesio enormis.* 


66D). 18, 1, 79; 19, 1, 6, 1; 10, 1, 21, 4. 
St PD. 18, 1, 36, 1. 

>. 16; 1, 7, 2. 

89 Inst. 3, 23, 1. 


90 The better opinion favors authorship after Diocletian; cf. LEE, The Ele- 
ments of Roman Law (4. ed., London: Sweet and Maxwell Limited, 1956), p. 
311 (hereafter cited LEE); ARANGIO-RUIZ, I, 144; GIRARD, p. 542. 


91C. 4, 44, 2 and 8; the latter text mentions that the value involved was 
that at the time of sale, which leads one to conclude logically that this de- 
termination was a matter of fact. Cf. LEE, loc. cit.; MUHLENBRUCH, II, 
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The final requirement of Roman law demanded that the 
price be genuine. It could not be merely pretended, otherwise 
in place of sale there was a disguised gift. The price had to be 
such as to produce the obligation of paying it; if there was no 
such obligation, there was no sale.*? The fact that this obliga- 
tion was subsequently released by the seller was immaterial. 
If a seller wished to be liberal, moreover, he could sell below 
actual value provided the price was not derisory, such as a 
single coin.** A partial gift was certainly involved but this 
did not impede the contract, except in cases where gifts were 
forbidden, as between husband and wife.” 


§ 10. Sale at a valuation 


(1) Where there is a contract to sell or a sale of goods at a 
price or on terms to be fixed by a third person, and such third 
person without fault of the seller or the buyer cannot or does 
not fix the price or terms, the contract or the sale is thereby 
avoided; but if the goods or any part thereof have been de- 
livered to and appropriated by the buyer he must pay a reason- 
able price therefor. 

(2) Where such third person is prevented from fixing the 
price or terms by fault of the seller or the buyer, the party not 
in fault may have such remedies against the party as are al- 
lowed by Parts IV and V of this act.% 


The basic element of the American and Roman sale at a 
valuation, namely, the function of the third person, has of 
necessity been treated in the previous section and the reader is 
referred thereto. What remains to be considered here is of 


384; SOLAZZI, “L’Origine Storica della Rescissione per Lesione Enorme,” 
Bolletino del Istituto del Diritto Romano (Romae, 1888- ), XXXI (1921), 
51-87 (hereafter cited BIDR) ; GRADENWITZ, “ Interpolazione e Interpreta- 
zione,” BIDR, II (1889), 14. 


92D. 18, 1, 2, 1. 

93 This conclusion is drawn from the parallel contract of hire—D. 19, 2, 46. 
94D. 18, 1, 38. Cf. DE ZULUETA, p. 19. 

95 The Parts of the Act correspond to the Chapters in this thesis. 
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minor import to the comparative study; the further elements 
are fault, delivery and appropriation.” 

In the matter of fault, whereby the appraiser was deterred 
from making the valuation, there seems to be no equivalent 
text in Roman law, the principle being simply, “no evalua- 
tion, no sale.” * 

Where there was no fault and any delivery and appropria- 
tion followed, the doctrine of reasonable price, considered in 
section 9, is applied in American law. In Roman law, how- 
ever, the contract was simply avoided. 


ARTICLE 4. CONDITIONS AND WARRANTIES 
§ 11. Effect of conditions 


(1) Where the obligation of either party to a contract to sell 
or a sale is subject to any condition which is not performed, 
such party may refuse to proceed with the contract or sale or 
he may waive performance of the condition. If the other party 
has promised that the condition should happen or be performed, 
such first mentioned party may also treat the non-performance 
of the condition as a breach of warranty. 

(2) Where the property in the goods has not passed, the 
buyer may treat the fulfillment by the seller of his obligation 
to furnish goods as described and as warranted expressly or by 
implication in the contract to sell as a condition of the obliga- 
tion of the buyer to perform his promise to accept and pay for 
the goods. 


That a contract to sell or sale may be absolute or condi- 
tional has already been established by the Act.®® The present 
section concerns unfulfillment; the distinction is well drawn, 
as the Commissioners’ Note indicates: 

86 The treatment of corresponding remedies appears in its proper place, 
namely, Chapters IV and V of this dissertation. 

97 Inst. 3, 28, 1; any remedies are considered in Chapters IV and V. 
98 As also in English law; cf. SGA, $9. 
99 USA, $1 (3). 
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Section 11 of the English Act authorizes not only the waiver 
of a condition, but the election to treat any condition to be ful- 
filled by the seller as a breach of warranty. The use of condi- 
tion as including promise or warranty does not seem happy. It 
is very unfortunate if the distinction between conditions and 
promises should become obliterated, for the legal ideas are dis- 
tinct and should have distinct names.’ 


A condition is, therefore, distinct from a promise or warranty. 
A condition is a fact or a happening that suspends, modifies, 
or rescinds the obligation of one party or of both parties to 
perform; a promise is an obligation undertaken by one party 
to perform some act or to effect some result.*** Thus a condi- 
tion makes the performance of a promise dependent upon the 
occurrence of an event or the existence of some certain fact. A 
warranty, on the other hand, is an express or implied assurance 
or undertaking by the seller that the property is or shall be as 
represented or promised as to quantity, quality, or title.’ 
The various classes of conditions to a contract, namely, con- 
ditions precedent, conditions concurrent, conditions subse- 
quent, express and implied conditions, may be dismissed in 
favor of an explanation of the fundamental distinction be- 
tween suspensory and promissory conditions. The basic type 
of suspensory condition is dependent upon some event or act 
over which neither party has control. Where control is lack- 
ing, so also is responsibility lacking. An example of a con- 
tract with suspensory condition is a contract to buy goods 
coming from a foreign country on the condition of their actual 
arrival.** The promissory condition, on the other hand, in- 
volves an undertaking by the promissor to do some act or to 
cause some act to be done and accordingly involves full re- 


100 ULA, I, 169. 


re Cf. MARIASH, pp. 226-229, for the distinctions of the term “ condition ” 
prior and subsequent to the Uniform Sales Act. 


102 Cf. CONYNGTON, pp. 131, 132, 413. 
103 [bid., p. 419. 








UNIFORM SALES ACT AND ROMAN LAW 169 


sponsibility. A stipulation, for instance, that the seller fur- 
nish goods of a certain description, is a promissory condition. 

A review of these fundamental notions seems to be in order. 
A suspensory condition is one without promise of fulfillment. 
A promissory condition is one with promise of fulfillment and 
the obligation may be upon either the seller or the buyer. 
Warranties are restricted to the seller, i.e., they remain obliga- 
tions on his part, and may be expressed or implied. A promis- 
sory condition in which the seller alone is obligated is evi- 
dently equivalent to, and is actually treated as, an express 
warranty; '° other express warranties are statements of fact 
in regard to title, quality, quantity, etc., of the goods offered 
for sale. Implied warranties, on the other hand, are the un- 
expressed “ guarantees”’ which the law compels the seller to 
make good.’ 

With these distinctions in mind one finds the following in- 
terpretation of the law quite simple. According to sub-section 
(1), in the case of an unfulfilled condition made without the 
promise of fulfillment, the party in whose favor the obligation 
by condition lies has the option of simply rejecting the con- 
tract or of accepting it by waiving performance of the condi- 
tion; in the case of an unfulfilled condition made with the 
promise of fulfillment, the non-performance of the condition 
may be treated in addition as a breach of warranty. Accord- 
ing to sub-section (2), in the case where ownership has not 
been transferred, the buyer may consider the fulfillment of the 
seller’s obligation to furnish described goods, as warranted ex- 
pressly or by implication in the contract, as a condition of his 


104 Cf. MARIASH, p. 242. 
105 Cf. USA, § 12. 


106 Cf, CONYNGTON, p. 415. “The term ‘implied conditions’ is applied 
ambiguously in the law both to conditions intended by the parties but not ex- 
pressed in so many words, and more often to conditions imposed by law be- 
cause of the inherent injustice of allowing a promise on one side of a bilateral 


contract to be enforced when the counter-promise has been broken.”— 
WILLISTON, I, 473. 
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own (buyer’s) obligations, namely, acceptance of and pay- 
ment for the goods. 

To the Romans the notion of conditional sale was well 
known; one has only to recall the numerous stipulations or 
accessory pacts that could be added to any contract.**% Their 
fundamental concept of condition, however, was concerned 
with the happening of some future event as a suspensory con- 
dition. Thus a man could buy another’s land provided the 
other had paid off the mortgage within a certain time. The 
payment of the mortgage could have been a simple suspensory 
condition, in which case there was no sale if payment was not 
made; or it could have been a promissory condition, in which 
case there was a contract and non-performance of the condi- 
tion constituted a breach of warranty.** In the latter case, 
however, the Romans would have called this an unconditional 
sale because the contract was absolute; only its resolution was 
conditional.’ 

The conditional Roman sale, therefore, concerned primarily 
the suspensory condition.”° Until the future event happened, 
the sale was imperfect." This had the following effects: risk 
remained with the seller; the buyer had no claim to the fruits 
of the thing; if the thing was delivered, the buyer received no 
title; if the seller’s title was defective, the buyer could not 
gain title by prescription."* If the future event was a certain 
date, however, where an obligation would certainly become 
enforceable in the future, an obligation already existed. 


107 Cf. BONFANTE, p. 489. 
108 Cf. D. 18, 1, 41. 
109 D. 18, 1, 3; 18, 3, 1. 


110“, | . traducendo percid il latino condicionalis con ‘sotto condizione 
sospensiva ’.”,—ARANGIO-RUIZ, II, 405, n. 2. 


111 A sale was considered perfect when it was unconditional in the Roman 
sense and where the subject-matter and the price were exactly ascertained; cf. 
D. 18, 6, 8 pr.; LEE, p. 317. 


112D, 18, 2, 4 pr.; 18, 6, 8 pr.; 41, 4, 2, 2 and 3. 
113 Inst. 3, 15, 2. Cf. DE ZULUETA, pp. 28-30. 
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Where a suspensory condition failed, it was as though there 
never been an agreement; where it was realized, the contract 
became absolute. 


§ 12. Definition of express warranty 


Any affirmation of fact or any promise by the seller relating 
to the goods is an express warranty if the natural tendency of 
such affirmation or promise is to induce the buyer to purchase 
the goods, and if the buyer purchases the goods relying thereon. 
No affirmation of the value of the goods, nor any statement 
purporting to be a statement of the seller’s opinion only shall 
be construed as a warranty. 


There is considerable division of authority on the question 
of language amounting to warranty. The Commissioners on 
Uniform State Laws nevertheless presented a standard. 


In theory the fundamental basis for liability on warranty is 
the justifiable reliance on the seller’s assertions. Whether the 
buyer was justified in his reliance depends not on the intent of 
the seller, but on the natural tendency of his acts. As a prac- 
tical matter, the section as drawn does not seem to set up an 
unreasonably high standard of morality. The tendency of the 
courts has been distinctly in the direction of greater strictness 
against seller’s statements.1"* 


One may conclude, therefore, that only the buyer’s intent is 
important; the seller’s mental attitude is of no consequence.*’® 

Years ago when sales were less frequent and inspection of 
the goods by the buyer was common, mere affirmation of the 
seller was no warranty, and if the affirmation was as to a mere 
matter of opinion, or if the seller believed his statement to be 
true, there was no liability whatever. It is much different, 
however, today; the buyer is usually well protected and the 
maxim “ caveat emptor” has already lost much of its former 
meaning. An express warranty exists where the buyer justifi- 
ably relies on the seller’s affirmations and such reliance is 


114 ULA, I, 173. 
115 Cf, WILLISTON, I, 514-517, where he confirms this as the better opinion. 
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usually justified whenever the seller actually is or pretends to 
be better informed about the goods in question than is the 
buyer.7"6 

The buyer should, nevertheless, be alert and distinguish be- 
tween statements of fact and expressions of opinions. Lan- 
guage can be cleverly employed for the purpose of escaping 
liability and phrases such as “it appears,” “there seems to 
be,” “it is estimated,” “one might say,” etc., or any phrase 
qualifying the simple statement of fact, make the assertion a 
mere expression of opinion. Where a dealer claims that his 
goods are the finest on the market, there is no express war- 
ranty but a mere expression of opinion; where a dealer states 
definitely, however, that this piece of merchandise will last for 
such and such a time, there is an express warranty. The little 
shirt-label that reads “Sanforized” is an express warranty 
against shrinkage beyond one percent. Further examples can 
be readily recalled by the reader.*? 

In every period of Roman law the use of express warranties 
(dicta et promissa) was manifested, beginning with the stipu- 
latio and ending as a term of the contract to sell. There was 
no liability at any time in Roman law, however, for patent de- 
fects whether known to the buyer or so obvious that they 
should have been known, and even express warranties were 
construed, if possible, as not applicable to such defects. Thus 
if a man bought a slave whose eyes had been scratched out 
and complained later that the slave was blind, he had no re- 
course. An express warranty as to the good health of the slave 
in the case was certainly valid, but not as to the patent de- 
fects.1"8 

Besides the stipulations, which could operate as express 
warranties, there are examples of express warranties in cer- 
tain cases of mancipation: (1) if the seller described his land 


116 Cf. CLARK, p. 304. 


117 For an interesting selection of statements held to be warranties and 
others held to be expressions of opinion, cf. CONYNGTON, pp. 414, 415. 


118 D, 18, 1, 43, 1. Cf. DE ZULUETA, p. 46. 
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as “ optimus maximusque ” and it was actually burdened with 
a servitude, the buyer had an action against the seller by rea- 
son of the latter’s statement; 4° (2) if the seller ascribed a 
certain acreage to a field and exaggerated the reality, the 
buyer had recourse.’ 

In any legal system which permits a contract to be con- 
cluded without formality there are bound to occur difficulties 
in determining whether a statement is a part of a bargain or 
a mere expression of opinion. Thus there were in Roman law 
cases of statements held to be warranties and of others held 
to be mere puffing. To state that a house was well built, for 
example, or that a slave was remarkable was puffing, but to 


say that a slave was educated or artistic was an express war- 
ranty.2*? 


§ 13. Implied warranties of title. 


In a contract to sell or a sale, unless a contrary intention ap- 
pears, there is: 

(1) An implied warranty on the part of the seller that in 
case of a sale he has a right to sell the goods, and that in case 
of a contract to sell he will have a right to sell the goods at the 
time when the property is to pass; 

(2) An implied warranty that the buyer shall have and en- 
joy quiet possession of the goods as against any lawful claims 
existing at the time of the sale; 

(3) An implied warranty that the goods shall be free at the 
time of sale from any charge or encumbrance in favor of any 
third person, not declared or known to the buyer before or at 
the time when the contract or sale is made. 

(4) This section shall not, however, be held to render liable 
a sheriff, auctioneer, mortgagee, or other person professing to 
sell by virtue of authority in fact or law goods in which a third 
person has a legal or equitable interest. 


119 DP. 18, 1, 59; 21, 2, 75; 50, 16, 126. 
120 Paul, Sent. 2, 17, 4—FIRA, II, 343. 
121 DP, 18, 1, 43 pr. 
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In every sale or contract to sell, there are three implied war- 
ranties of title which the law compels the seller to make good. 
By the mere act of selling the goods, therefore, unless a con- 
trary intention appears, the seller warrants: (1) that he has 
or will have a right to sell at the time of the sale; (2) that 
the buyer shall not be disturbed by any claims made by others 
against the goods, which claims existed at the time of sale; (3) 
that the goods are free from any charge or incumbrance not 
known to the buyer at the time of sale. The Commissioners’ 
Note states: 


There are a few American decisions and more dicta that there 
is no warranty of title where the vendor is out of possession. 
But the weight of recent authority is against this distinction.’ 


Sub-section (4) excepts sheriff’s sales, auction sales, and the 
like, from these warranties and the buyer must take the risk 
that the article may be claimed by someone else. 

If the vendor sells stolen goods, therefore, the buyer must re- 
turn them to their owner, but the buyer may recover damages 
from the seller. The buyer may not keep the goods in this 
case, because he has no legal title, inasmuch as he bought them 
from one who had no title to transfer.!*8 

If, on the other hand, the vendor has a voidable title, such 
as, for instance, resulting from obtaining the goods with the 
consent of the owner through fraudulent misrepresentation, 
an innocent buyer may keep the goods. The seller in the case 
can convey some title, though voidable for him, which in the 
hands of an innocent buyer becomes a perfect title.1* 

Pomponius mentioned the implied warranties of quiet pos- 
session and freedom from claims in one and the same passage: 
eviction, usufruct, freedom from servitudes—all to be guaran- 
teed.> Ownership in the seller, however, was not demanded 


122 ULA, I, 203. 
123 Cf. USA, § 23; CONYNGTON, p. 415. 
124 Cf. USA, § 24; CONYNGTON, loc. cit. 
125 D. 18, 1, 66. 
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in Roman law and it sufficed that the buyer remained in 
peaceful possession throughout the period necessary for him to 
obtain title by prescription.’** This warranty against eviction 
was enforceable by the actio auctoritatis which made a seller 
by mancipation liable for double the price paid by the 
buyer.’** The oldest related text can be found in the Twelve 
Tables: “ Usus auctoritatis fundi biennium est, ceterarum 
rerum omnium—annuus est usus.” *** 

Outside the cases of mancipation the actio auctoritatis had 
no place. If the thing was a res nec mancipi or one party was 
a peregrine, for instance, mancipation was impossible, and 
stipulations against eviction had to be added.**® These stipu- 
lations gradually coalesced with the contract of sale and be- 
came implied warranties.’ 

There remains for consideration the notion of exclusion of 
the obligation by agreement, which corresponds to the intro- 
ductory words of section 13: “. .. unless a contrary intention 
appears.” Such exclusion was no problem in Roman law and 
the express pact de non praestanda evictione effected the de- 
sired end.*** This exclusion, moreover, was sometimes im- 
plied, as in the case where the buyer knew of the defect in 
title, or where the seller was a creditor realizing a security.’” 
In neither case, whether in exclusion of liability by express 
stipulation or by implication, was the seller protected if he 
knew and concealed the defect in his title.** This conclusion 


126 Loc. cit. Cf. LEE, p. 312; GIRARD, pp. 550, 554. 


127 Paul, Sent. 2, 17, 1-3—FIRA, II, 343; ef. also ibid., 5, 10, rubric—FIRA, 
II, 398. For a summary on the warranty against eviction, cf. ARANGIO- 
RUIZ, II, 309-352. 


128 XII Tab. 6, 3—FIRA, I, 44. 
129 PD, 21, 2, 56, 2. Cf. MUHLENBRUCH, II, 367; DE ZULUETA, p. 43. 


130 Paul, Sent. 2, 17, 2—FIRA, II, 343; C. 8, 44,6. Cf. JOLOWICZ, pp. 305, 
306. 


131 J), 21, 2, 68 pr. 
132 C, 8, 44, 27; D. 20, 5, 10. Cf. DE ZULUETA, p. 46. 
133 J). 19, 1, 11, 16. 
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may be reached by merely adverting to the element of good 
faith required in sale.’ 

It should be noted, moreover, that Roman law had a parallel 
to the American sheriff’s sale: where the clerks of the Praetor 
sold pledges under his directions, they also were free from any 
liability.?*° 
§ 14. Implied warranty in sale by description 

Where there is a contract to sell or a sale of goods by descrip- 
tion, there is an implied warranty that the goods shall corre- 
spond with the description and if the contract or sale be by 
sample, as well as by description, it is not sufficient that the 
bulk of the goods corresponds with the sample if the goods do 
not also correspond with the description. 


The obligation of the seller in sales by description or by de- 
scription and by sample is much the same as if he had given 
express warranties. In the contract to sell or sale by descrip- 
tion there is an implied warranty that the goods shall corre- 
spond with the description; if the transaction is by description 
and by sample, there is an implied warranty that the goods 
shall correspond with both the description and the sample. 
In the latter case, if the contract contains a complete detailed 
description of the goods, the principal criterion will obviously 
be the detailed statement and not the sample. This statute, 
nevertheless, demands not only that the description be veri- 
fied, but also that the goods correspond with the sample.'** 

The statements above do not mean to infer, however, that 
an express warranty and an implied warranty by description 
are actually identified. Their effects may well be the same, 


134 A seller was liable for an undisclosed servitude on land even though he 
made no express warranties or made an express pact against such liability — 
D. 19, 1, 1, 1; 19, 1, 39. Neither the express pact nor any implication, more- 
over, justified the seller in himself evicting the buyer where a superior title 
later came to the seller—D. 20, 5, 10. Cf. DE ZULUETA, loc. cit. 


135 D, 21, 2, 50. 
136 Cf. CONYNGTON, p. 419; CLARK, p. 304. 
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but there is a fundamental distinction in their nature. The 
express warranty produces justifiable reliance of the buyer on 
the seller’s assertions; the implied warranty by description re- 
quires only that the goods shall correspond with the descrip- 
tion. One may accordingly conceive an express warranty 
without any implied warranty by description and, conversely, 
an implied warranty by description without an express war- 
ranty.2** 

The general notions involved in this section, excepting that 
of sample, have been previously considered in both American 
and Roman law."** Sale by sample receives separate treat- 
ment below.'* 


§ 15. Implied warranties of quality 


Subject to the provisions of this act and of any statute in 
that behalf, there is no implied warranty or condition as to the 
quality or fitness for any particular purpose of goods supplied 
under a contract to sell or a sale, except as follows: 

(1) Where the buyer, expressly or by implication, makes 
known to the seller the particular purpose for which the goods 
are required, and it appears that the buyer relies on the seller’s 
skill or judgment (whether he be the grower or manufacturer 
or not), there is an implied warranty that the goods shall be 
reasonably fit for such purpose. 

(2) Where the goods are bought by description from a seller 
who deals in goods of that description (whether he be the 
grower or manufacturer or not), there is an implied warranty 
that the goods shall be of merchantable quality. 

(3) If the buyer has examined the goods, there is no implied 
warranty as regards defects which such examination ought to 
have revealed. 


137 The foremost authority on American sales law, Samuel Williston, would 
nevertheless prefer to call an implied warranty by description an express war- 
ranty, “. . . since it is based on the language of the parties..—WILLISTON, 
i, 57. 

138 Supra, §§ 11-13. 


139 Infra, § 16. 





178 THE JURIST 


(4) In the case of a contract to sell or a sale of a specified 
article under its patent or other trade name, there is no implied 
warranty as to its fitness for any particular purpose. 

(5) An implied warranty or condition as to quality or fitnes. 
for a particular purpose may be annexed by the usage of trade. 

(6) An express warranty or condition does not negative a 
warranty or condition implied under this act unless inconsistent 
therewith. 


Although the physical proportions of this section seem for- 
midable, there are but two implied warranties mentioned: one 
is known as the warranty of fitness; the other as the warranty 
of merchantability. The section, while still in the general 
interest of the buyer, is physically framed in favor of the 
seller, recognizing no implied warranty or condition as to qual- 
ity or fitness for particular purpose except as provided in this 
Act. Provision is made, however, in the opening words for 
particular state laws.'** 

The warranty of fitness is implied where the buyer com- 
municates to the seller the special purpose of the goods and 
relies on the seller’s skill or judgment to furnish appropriate 
goods. The reason for this warranty is that the seller must 
carry out the trust placed in him.’*? If a buyer, on the other 
hand, orders goods by their patent or trade name and intends 
them for a particular purpose, there is no warranty of fitness; 
the buyer is ordering a known article, he is not relying on the 
seller, and he is using his own judgment. If a buyer, however, 
orders goods on the seller’s recommendations as to fitness for 
the buyer’s purpose, the fact that the seller identifies the goods 
by their patent or trade name should not, by the better view, 
negative a warranty of fitness for purpose.'** 

Many illustrative examples could be given, but seem un- 
warranted; the following is one: 


140 USA, $15 (1) and (2). 


141 Sub-sections (5) and (6), furthermore, are declaratory of the common 
law; cf. MARIASH, p. 337. 


142 CONYNGTON, p. 416. 
143 Cf. WILLISTON, I, 616; CLARK, p. 305. 
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This warranty comes up frequently in connection with the 
purchase of food for immediate consumption. In such pur- 
chases the buyer in most cases relies on the seller to sell him a 
product that is wholesome. Where the seller knows or should 
know of the buyer’s reliance, he is held to impliedly warrant 
that the product sold is fit for human consumption. 


There are many distinctions in such cases: where a retailer 
sells unpackaged food for human consumption, there is ordi- 
narily an implied warranty as to wholesomeness of the food; 
where food is in the original packages from the manufacturer 
or wholesaler, there is some difficulty in holding the retailer 
liable since the buyer usually relies rather on the manufac- 
turer or wholesaler. The latter cannot be held liable for 
breach of an implied warranty because they have no contrac- 
tual relation with the buyer. The liability of the manufac- 
turer or wholesaler, if any, is in tort for negligent misrepre- 
sentation. As a matter of expediency, however, it would seem 
better to permit the buyer to recover from the retailer for 
breach of an implied warranty of wholesomeness, and the lat- 
ter in turn to hold the manufacturer or wholesaler for breach 
of an implied warranty of merchantability.’* 

The implied warranty of merchantability is the other im- 
plied warranty mentioned in this section and it applies to a 
sale where goods are purchased by description from a dealer 
who handles the particular kind of goods involved. In such a 
case it is implied that the goods are merchantable, i.e., fairly 
salable on the market or, in other words, free from hidden de- 
fects and of average quality.“* This warranty obviously has 
particular applicability to sales between manufacturer or 
wholesaler and retailer. 


144 CONYNGTON, loc. cit. 

145 CLARK, loc. cit.; Cf. MARIASH, p. 338. One definite exception to the 
orthodox rule that the seller is liable only to the immediate purchaser is the 
case of a manufactured article of such a nature that it would, if defective, be 


imminently dangerous to life and limb; the case of foodstuffs, however, is de- 
hated; cf. CONYNGTON, pp. 417, 418. 


‘146 CLARK, pp. 304, 305; CONYNGTON, p. 417. 
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The remaining sub-sections are self-evident; only a brief 
word on inspection is added. If the buyer has inspected the 
goods, there is no implied warranty as regards defects which 
his examination should have revealed.***7 Such examination 
applies, therefore, to patent defects only. The buyer may ac- 
cordingly make an examination and yet enjoy the implied war- 
ranty of quality against hidden or inner defects. 

It has been suggested, and very properly so, that in Roman 
law the implied warranties of quality originated by the cus- 
tomary stipulations becoming first compulsory and later im- 
plied and by progressive interpretation of the element of good 
faith.“* That the Edicts of the Aediles “*° exerted a great in- 
fluence on the development of implied warranties is beyond 
dispute.’° 

In the Digest examples abound indicating that it was con- 
trary to good faith for the seller not to disclose a defect known 
to himself but not to the buyer.“ The Romans, therefore, 
knew full well the implied warranty of quality against latent 
defects. Knowledge of such would normally have changed the 
attitude of the buyer and, therefore, concealment of defects 
was actionable, if it could be proved. The implied warranty 
of Justinian’s law, however, was independent of the seller’s 
knowledge, although knowledge affected the measure of 
damages.” 

The Edict of the curules aediles is worthy of further men- 
tion. Its principal provision regarded the sale of slaves and 
allowed in cases of non-observance the actio redhibitoria. The 


147 USA, § 15 (3). 


148 Cf. BONFANTE, p. 488; LEE, p. 315; ARANGIO-RUIZ, II, 360; 
GIRARD, pp. 563, 564; cf. also supra, § 13. 


149 They were comparable to Praetors, except that their jurisdiction ex- 
tended only to sales in the market of Rome. 


150 Cf. D. 2, 1, 1 pr.; 21, 1, 63; C. 4, 58, 4. Cf. also JOLOWICZ, pp. 307, 
308; ARANGIO-RUIZ, IT, 361-394. 


151 DP). 18, 1, 35, 8; 18, 6, 9; 19, 1, 1, 1; 19, 1, 11, 5; 19, 1, 13, 6. 
152). 19, 1, 13 pr. 
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seller was obliged to declare certain defects, mostly of a phys- 
ical nature, of slaves; if he failed to do so or to make good any 
express warranty given at the time of sale, the buyer was 
granted during the next six months the above action for the 
reversal of the sale and all its effects.°* This provision was 
extended to beasts of burden and later to all cattle.™ 

There was, moreover, another action which the buyer could 
alternatively bring within a year for a reduction of price in 
view of the concealed defects. This went by the name of actio 
quanti minoris (aestimatoria).** This should suffice to indi- 
cate in general the existence and operation of implied war- 
ranties in Roman law. Needless to say, there was no develop- 
ment comparable to the relatively complex principles of Amer- 
ican law; the social and economic life in Rome did not de- 
mand it. 


ARTICLE 5. SALE BY SAMPLE 
§ 16. Implied warranties in sale by sample 


In the case of a contract to sell or a sale by sample: 

(a) There is an implied warranty that the bulk shall corre- 
spond with the sample in quality. 

(b) There is an implied warranty that the buyer shall have 
a reasonable opportunity of comparing the bulk with the 
sample, except so far as otherwise provided in section 47 (3). 

(c) If the seller is a dealer in goods of that kind, there is an 
implied warranty that the goods shall be free from any defects 
rendering them unmerchantable which would not be apparent 
on reasonable examination of the sample. 


The commentary on this, the last section on implied war- 
ranties, may be abvreviated inasmuch as all the principal no- 


153 DE ZULUETA, p. 50; FIRA, I, 389, 390; Ulpian’s commentary on the 
Edict gives further evidence—D. 21, 1, 1, 1. Cf. FERRINI, Manuale di 
Pandette (4. ed., Milano: Societa Editrice Libraria, 1953), p. 533, where the 
Greek precedent is noted; PERNICE, Labeo [Rémisches Privatrecht] (2 vols., 
2. ed., Halle, 1895-1900), II, 249-251. 


154 FJRA, I, 390; D. 21, 1, 38 pr. 


155 Loc. cit. 
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tions on warranties have been treated in the previous five 
sections. The present statute recognizes three implied war- 
ranties: (1) that the bulk of goods shall correspond with the 
sample in quality; (2) that the buyer shall have a reasonable 
opportunity of comparing the bulk with the sample, except as 
in the case of section 47 (3) where the parties have agreed 
that the carrier should be paid before the goods are actually 
delivered to the buyer; (3) that the warranty of merchant- 
ability is extended to sale by sample. 

It should be noted that a mere exhibition of a sample to the 
buyer does not yet constitute an agreement to sell according 
to the sample. Some additional evidence of such intention is 
demanded, but slight supporting evidence will suffice. In 
many cases a sample is produced only to give the buyer a gen- 
eral idea of the character of the goods.*** The sale by sample 
as combined with one by description has been considered.*™” 

There are no known examples of sale by sample in Roman 
law. The modern conditions which have created such trans- 
actions did not exist in antiquity; rapidity of transport, ac- 
cording to present standards, was inconceivable and mass- 
production was centuries away. At any rate one may recall 
the Roman mind and tendency against recognizing sales of 
any but specific goods.°* This atavistic inclination alone, 
however, suffering the exceptions that it does,?®® is not an ade- 
quate explanation since the exceptions themselves prove that 
Roman jurisprudence was not incapable of surmounting the 
barrier created by such an instinct.” Until further evidence 
is produced, if ever, one is free to conjecture as he pleases. 


156 CONYNGTON, p. 419; WILLISTON, I, 673. 
157 Cf. supra, § 14. 


158 “ Nec emptio nec venditio sine re quae veneat intelligi potest.”—D. 18, 1, 
8 pr. 


159 E.g., emptio spei; cf. supra, § 5. 
160 Cf. DE ZULUETA, p. 16. 
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CONCLUSION * 


Any man of law is competent to pass an a priori judgment 
that some principles of the Roman law of sale will be found in 
the common law and, therefore, also in the American law of 
sale, namely, in the Uniform Sales Act. The comparisons ef- 
fected by this dissertation eloquently confirm that same judg- 
ment a posteriori. The principles concerning the basic ele- 
ments, attending circumstances, rights and actions connected 
with sale are the same in the United States today as they were 
in Rome centuries ago. 

Differences in the two systems are certainly apparent, not- 
ably in the mode of transfer of ownership and, consequently, 
in the doctrine of risk. The minor discrepancies, however, 
tend rather to affirm and pronounce than to deny the similar- 
ity of the two systems, and it must be noted that these differ- 
ences are, for the most part, developments of economic prog- 
ress rather than fundamental variations. 

As the American law emerges from basic principles and 
enters into the complexities demanded by the twentieth cen- 
tury, the Roman law has less and less to offer for, and must 
often retreat from, comparison. There was no big business, 
no mass-production, no rapid transportation in ancient Rome; 
in a word, there was no development comparable to the com- 
plex life that exists today in America, or in any other civilized 
and progressive country. The corresponding and necessary 
intricate principles of law are accordingly not to be found in 
Roman law; the social and economic life in Rome simply did 
not demand them. The laws and principles which were de- 
manded, however, were present; they were so juridically 
sound, moreover, that they have endured to the present day 
and will doubtlessly remain to the end of time. 


BERNARD F. DeutscH, J.C.D. 


* The conclusion, as drawn, is from the entire dissertation. 
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THE IMPEDIMENT OF IMPOTENCY AND 
THE NOTION OF MALE IMPOTENCY 


Part [I—TuHeE IMPEDIMENT OF IMPOTENCY FROM THE 
CounciL oF TRENT TO THE PRESENT TIME* 


HE next consideration will be a study of the impediment 

of impotency in official decrees and in the writings of 

canonists and theologians during the period of approxi- 
mately four hundred years, beginning with the Council of 
Trent (1545-1563) and extending up to the present time. 

The Council of Trent did not make any express mention of 
the impediment of impotency and the Fathers of the Council 
did not formulate or enact any new legislation with regard to 
the effect of impotency on the validity or nullity of marriage. 


Cum FREQUENTER OF Sixtus V 


Pope Sixtus V, in the celebrated Bull Cum Frequenter, is- 
sued on June 27, 1587, stated that those who are of a frigid 
nature and are impotent, are not apt persons to contract mar- 
riage. He referred particularly to eunuchs and spaded men 
who lacked both testicles and declared that these persons mar- 
ried not to live chastely with women as brother and sister, but 
to attempt to have sexual intercourse with them under the 
pretext of a real marriage. He added the important observa- 
tion that such unions not only lack all utility but also afford a 
definite occasion for sin and scandal and contribute to the 
damnation of the souls of the persons involved. Thus the 
Sovereign Pontiff imposed on the Bishops the obligation of 
prohibiting in the future the marriage of eunuchs and persons 


* Part I of this article, which was concerned with the period from Gratian to 
the Council of Trent, appeared in the January 1959 number of Tue Jurist. 
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referred to as spadones, who lack both testicles, with any 
woman, regardless of whether or not this condition was known 
by and acceptable to the woman; these men were to be de- 
clared totally inept for and incapable of contracting a valid 
marriage. Further, Pope Sixtus V commanded that all mar- 
riages previously contracted by such individuals were to be 
declared null and void and the partners were to be separated.’ 

Thus the Bull Cum Frequenter is a most important docu- 
ment in the historical evolution of the impediment and notion 
of impotency. It was the first authoritative papal pronounce- 
ment in modern times that directly and unequivocally asserted 
that impotency constituted an invalidating impediment which 
prohibited marriages to be contracted and nullified marriages 
already contracted. 

Following the lead of Pope Sixtus V, the majority of out- 
standing canonists and theologians of the succeeding decades 
and centuries held that impotency of itself and by itself, apart 
from knowledge or ignorance of the condition, and independ- 
ent of the possible acceptance of the condition by a potent 
party, invalidated marriages and constituted an impediment 
to marriage. For the reason that an impotent person could 
not fulfill the purpose of marriage by providing a copula from 
which generation could follow, could not transfer to his spouse 
the right over his body for the performance of true sexual acts, 
could not render to his spouse the marital debt, could not be- 
come one flesh with his partner, and in marriage was binding 
himself to obligations which he could not fulfill and was at- 
tempting to give his partner that which he did not have, the 
canonical and theological writers insisted on the fact that im- 
potency was to be listed as a real matrimonial impediment. 
Thus the opinions and conclusions of Thomas Sanchez (1551- 
1610), Zacchias (1584-1659), Laymann (1574-1635), Barbosa 
(1590-1649), Gonzalez-Tellez (d. 1649), Pirhing (1606-1679), 

102 Codicis Iuris Canonici Fontes, cura E.mi Petri Card. Gasparri Editi (9 


vols., Romae (postea Civitate Vaticana): Typis Polyglottis Vaticanis, 1930- 
1948; vols. VII-IX ed. cura et studio E.mi Justiniani Card. Serédi), n. 161. 
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Reiffenstuel (1614-1703), Schmalzgrueber (1663-1735), Fer- 
raris (d. 1763) and Antonelli.’ 

The above constituted the majority opinion and by far the 
more important theory of the better known authors of this 
period. However, evolving simultaneously and along parallel 
lines, was another opinion, sponsored by Pontius and cham- 
pioned by only a few adherents and followers. It had previ- 
ously been proposed by St. Thomas Aquinas, but later was dis- 
carded by the more modern authors. This opinion held that 
an impotent person could validly marry, provided that his 
condition was known to his spouse and she was willing to ac- 
cept him with his infirmity, provided that he was contracting 
for the purpose of living chastely as brother and sister and 
without any intention of participating in sexual intercourse, 
and provided he was content with a union of souls for the na- 
tural society of life. Even Pontius would agree that the 
marriage of an impotent person would be invalid if he con- 
tracted with the idea of having sexual intercourse and not of 
living chastely, because, in these circumstances, his body 


103 Thomas Sanchez, De Sancto Matrimonii Sacramento (3 vols. in 1, 
Venetiis, 1726), 1. 7, d. 92, nn. 13, 28; d. 97, n. 2; d. 98, n. 2; Paul Zacchias, 
Quaestiones Medico-Legales, editio nova, cura Johannes Danielis Horstius. 
(3 tomes in 1, Lugduni, 1701), lib. IX, tit. ITI, q. 2, n. 4; Paul Laymann, 
Theologia Moralis in Quinque Libros Distributa (Venetiis, 1630), lib. V, tract. 
X, pars IV, c. 11, n. 1; Augustinus Barbosa, Collectanea Doctorum tam Vet- 
erum quam Recentiorum in Ius Pontifictum Universum (6 tomes Lugduni, 
1656), lib. IV, tit. xv, c. 2, n. 2; Emanuelis Gonzalez-Tellez, Commentaria 
Perpetua in Singulos Textus Quinque Librorum Decretalium Gregori IX (5 
vols. in 4, Lugduni, 1673), lib. IV, tit. 15, c. 5 (Commentarium) nn. 9, 10; 
Enricus Pirhing, Jus Canonicum in Quinque Libros Decretalium (4 vols., 
Dilingae, 1722), lib. IV, tit. 15, nn. 5, 8, 9; Anacletus Reiffenstuel, Jus Canoni- 
cum Universum (6 tomes, Venetiis, 1735), lib. IV, tit. 15, n. 14; Franciscus 
Schmalzgrueber, Jus Ecclesiasticum Universum (5 tomes in 12, Romae, 1843- 
1845), part III, tit. 15, nn. 33, 66; Lucius Ferraris, Prompta Bibliotheca Ca- 
nonica, Juridica, Moralis Theologica, necnon Ascetica, Polemica, Rubricistica, 
Historica. (9 tomes, Romae, 1885-1899), s.v. Matrimonium, art. 6, nn. 33, 34; 
Joseph Antonelli, De Conceptu Impotentiae et Sterilitatis Relate ad Matri- 
monium (Romae, 1900), pp. 16, 53, 58. 


104 Basilius Pontius, De Sacramento Matrimonii Tractatus (Venetiis, 1756), 
lib. 7, cap. 56, nn. 1, 2; cap. 57, n. 1. 
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would be inept for marriage and incapable of consummating 
a marriage. 

In defending his position, Pontius asserted that the essence 
of the marriage contract required only a joining of souls for 
the natural society of life and a diversity of sex. These items, 
he held, are adequately verified in the marriage of an impotent 
person who wishes to live chastely. He claimed that a body 
apt for generation was not required for a true marriage be- 
cause, if it were necessary, a2 marriage would have to be dis- 
solved should a condition of permanent impotency develop 
after a marriage. In such a case the impotent person no longer 
had a body apt for generation, but it was well known that sub- 
sequent impotency never invalidated a marriage. Thus Pon- 
tius concluded that a body apt for generation was not necessary. 

In establishing his position that the intention to live 
chastely was sufficient for a true marriage, Pontius pointed to 
the marriage of the Blessed Virgin and St. Joseph. He indi- 
cated that she had vowed absolute virginity before marriage, 
thus rendering her body inept for carnal copula, and her con- 
sent in marriage could not implicitly or expressly be directed 
towards marital relations without sin. The only adequate 
conclusion from this example, according to Pontius, was that a 
mutual intention to live chastely sufficed for a valid marriage. 

This author also hearkened back to the decretal letters of 
Popes Lucius III and Celestine III and to a letter of Pope 
Gregory to the Bishop of Ravenna in which a man is advised 
to live as a brother with a woman whom he could not have as 
a spouse. The popes judged that these marriages were valid 
as long as the individuals lived chastely.?% 

Gonzalez-Tellez, following the opinion of Pontius, held that 
if aptitude for copulation is lacking, one of the substantial 
bona of marriage is missing and that there can be no valid 
marriage, unless the spouses contracted without reference to 


105 Pontius, De Matrimonio, lib. 7, cap. 56, nn. 1, 2; cap. 57, nn. 1, 2, 4, 5; 
cap. 58, nn. 1, 2, 4; cap. 64, nn. 1, 2; cap. 59, n. 1. 
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copula but only with the intention of living chastely; in this 
case the marriage can be sustained.’ 

Ferraris and Gasparri held the opinion of Sixtus V, against 
Pontius and Gonzalez-Tellez, that the marriages of eunuchs, 
spaded men, and of those who were permanently impotent 
were invalid by natural law and not merely by ecclesiastical 
law, even though the persons entered marriage with the inten- 
tion of forming only a society of life or of living chastely as 
brother and sister.’°* Thus, for the first time, the source of the 
impediment of impotency is definitely stated to be rooted in 
the natural law itself and not merely in the decrees or pro- 
nouncements of ecclesiastical authorities. This opinion as to 
the origin of the impediment is upheld by all of the canonists 
and theologians who were previously cited as followers of the 
majority opinion, and in addition by De Angelis, Santi and 
Feije.. 

Pontius, on the other hand, even after the promulgation of 
Cum Frequenter and its acceptance by the vast majority of 
the canonists and theologians, insisted on following his own 
opinion. He held that if a marriage was contracted by a per- 
son devoid of both testicles, who intended to consummate his 
marriage by appropriate acts, that union was invalid by di- 
vine natural law because one party was impotent by reason of 
his inability to perform a sexual copula, which was ordinated 
to procreation and generation. However, if this same person 
contracted marriage prior to the enactment of the Papal Bull, 
with the intention of living chastely, the marriage would be 
valid; if the union were entered with this same intention after 


106 Commentaria Perpetua, lib. IV, tit. xv, c. 5 (Commentarium) n. 10. 


107 Ferraris, Bibliotheca, s.v. Matrimonium, art. 6, n. 38; Gasparri, Tractatus 
Canonicus de Matrimonio (altera editio recentissimis decretis accomodata, 2 
vols., Paris, 1892), vol. I, n. 528. 


108 Philippus De Angelis, Praelectiones Iuris Canonici (5 vols. in 9, Romae, 
1877-1881), lib. IV, tit. 15, n. 3; Franciscus Santi, Praelectiones Iuris Canonici 
(editio secunda, Ratisbon, 1892), lib. IV, tit. XV, nn. 7, 16; Henricus Johannes 
Feije, De Impedimentis et Dispensationibus Matrimonialibus (3. ed., Louvain, 
1885), p. 414. 
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the announcement and effective date of the legislation of Pope 
Sixtus V, the marriage would be invalid, not from the natural 
law but by reason of the prohibition contained in Cum Fre- 
quenter and thus from merely ecclesiastical law.*”° 

Whatever slight divergence of opinion might have existed 
among the authors as to whether or not the condition of im- 
potence nullified a marriage or whether the source of nullity 
was in the natural or ecclesiastical law, this question was 
readily settled by the new Code of Canon Law, which stated: 
“ Antecedent and permanent impotency, whether on the part 
of the man or on the part of the woman, whether known to the 
second party or not, whether absolute or relative, invalidates 
a marriage by natural law.” "° This brief, succinct, but clear 
statement of the law resolves all doubts and settles all contro- 
versies regarding the impeding force of impotency, and dispels 
for all time the theories that prior knowledge of the impotent 
condition should be had by the healthy party if nullity is to be 
prevented, and that an intention to live chastely, without any 
attempts to consummate the marriage, is sufficient to protect 
the validity of the union. 

All of the canonists and theologians writing after the pro- 
mulgation of the Code of Canon Law in 1917, state that a true 
condition of impotence constitutes a diriment impediment 
which impedes a marriage to be contracted and nullifies a 
union already contracted and this by virtue of the natural 
law." 


109 De Matrimonio, lib. 7, cap. 67, nn. 4, 6, 7; Cap. 68, n. 1. 
110 Canon 1068, § 1. 


111 Gasparri, Tractatus Canonicus de Matrimonio, (2 vols., ed. nova, Typis 
Polyglottis Vaticanis, 1932) Vol. I, pp. 298-328; Cappello, Tractatus Canonico- 
Moralis de Sacramentis, (5 vols., Romae: Marietti, 1947) Vol. V, De Matri- 
monio, pp. 348-371; Chelodi-Ciprotti, Ius Canonicum de Matrimonio et de 
Tudictis Matrimonialibus, (editio V, recognita et aucta a Pio Ciprotti, Vin- 
cenza, 1947) pp. 79-87; Noldin-Schmitt, Summa Theologiae Moralis iuzta 
codicem Iuris Canonici (26. ed., Oeniponte/Lipsiae, 1940), Vol. III, De Sacra- 
mentis, pp. 573-580;Johannes Chelodi, Jus Matrimoniale iuxta Codicem Iuris 
Canonici (3. ed., Tridenti, 1921), pp. 67-74; Aloysius De Smet, De Sponsalibus 
et Matrimonio Tractatus Canonicus et Theologicus necnon Historicus ac 
Juridico-Civilis (Editio altera recognita et adaucta, Brugis, 1910) pp. 368-380. 
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The authors writing from the Council of Trent to the pres- 
ent time held, as did their predecessors in the previous periods, 
that the condition of impotency, in order to constitute an im- 
pediment, must exist at the time of the marriage, must be 
permanent, and may be either absolute or relative. 

The theologians and canonists divided impotency, by reason 
of its cause, into natural and accidental impotency. The 
former arises in some defect in the physical constitution of the 
individual, is congenital and, in men, usually takes the form of 
frigidity, debility, deficiency, or ineptness of the generative 
organs. Accidental impotency, on the other hand, comes from 
some disease or accident, or by the operations of witchcraft, 
magic or the devil.’ 


ABSOLUTE AND RELATIVE IMPOTENCY 


Another division was into absolute and relative impotency, 
depending on whether marriage relations were impossible with 
every member of the other sex or only with a few specific in- 
dividuals. 

Natural impotency was always considered absolute since it 
was congenital and affected the very physical constitution of 
the person; whereas accidental impotency could be either ab- 
solute or relative, depending on whether it arose from some 
disease, a surgical operation, or from the connivings of the 
devil, magic or witchcraft. 

There was no difficulty about absolute impotency because 
every writer stated that it constituted a diriment impediment 
that would impede any marriage which the affected person 


112 Sanchez, De Matrimonio, lib. 7, d. 92, n. 1; Zacchias, Quaestiones, lib. 
III, tit. I, q. 1, n. 3; Barbosa, Collectanea, lib. IV. tit. XV (Introduction), n. 
5; Gonzalez-Tellez, Commentaria Perpetua, lib. IV, tit. xv, c. 5 (Commen- 
tarium), n. 7; Pirhing, Jus Canonicum, lib. IV, tit. XV, n. 2; Reiffenstuel, Jus 
Canonicum Universum, lib. IV, tit. XV, nn. 3, 4; Schmalzgrueber, Jus Eccle- 
siasticum Universum, part III, tit. XV, n. 2; Carolus Sebastianus Berardi, 
Commentaria in Ius Ecclesiasticum Universum (4 vols., Mediolani, 1846), d. 
IV, c. Il, p. 74; Ferraris, Bibliotheca, sv. Matrimonium, art. 6, n. 30; De 
Angelis, Praelectiones, lib. IV, tit. XV, n. 2; Santi, Praelectiones, lib. IV, tit. 
XV, n. 2; Feije, De Impedimentis, p. 414. 
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would contract and would nullify any contract which that per- 
son had already entered with any person of the other sex.’* 

During this period, an important question was debated by 
canonists and theologians as to whether or not it was possible 
to have a relative impotency which arose in a natural cause 
and was permanent. Relative impotency was recognized be- 
fore the Council of Trent but the belief then was that it could 
arise only from an accidental cause, especially from the opera- 
tion of the devil, magic or witchcraft, and that it was impos- 
sible to have a relative impotency which derived from a na- 
tural intrinsic cause and was permanent. 

Sanchez, being convinced that every marriage had particular 
reference to the individuals contracting it, was of the opinion 
that if normal marriage relations were not possible, it was of 
little importance whether the source of impotency was na- 
tural and congenital or due to some extrinsic accident ; whether 
or not the person could have sexual intercourse with other 
parties, the marriage would be invalid, since relative impo- 
tency invalidated a specific marriage just as absolute impo- 
tency voided every contract of marriage. The reasons given 
for this conclusion were that the individual contractants could 
not become one flesh with one other; that they could not 
oblige themselves to natural copula, because such would be 
impossible; and that they could not mutually consent to trans- 
fer to each other power over their respective bodies for acts 
which, of their nature, would be apt for the generation and 
procreation of children. All of these items are required for 
the essence of a valid contract and since they would not exist 
at least in reference to the specific contractants, the marriage 
would be null and void." 


113 Sanchez, De Matrimonio, |. 7, d. 93, n. 3; Reiffenstuel, Jus Canonicum 
Universum, lib. IV, tit. XV, n. 9; Schmalzgrueber, Jus Ecclesiasticum Univer- 
sum, part III, tit. XV, nn. 40, 67; Ferraris, Bibliotheca, sv. Matrimonium, 
art. 6, nn. 33, 34; De Angelis, Praelectiones, lib. IV, tit. XV, n. 3; Santi, Prae- 
lectiones, lib. IV, tit. XV, no. 6; Instruction of S.C. de Prop. Fide, 1883, 
Fontes, n. 4901, n. 46, Instruction of S.C. Sancti Officii, 1883, Ad Episcopum 
Rituum Orientalium, Fontes, n. 1076, tit. VI, art. 5. 


114 De Matrimonio, 1. 7, d. 93, n. 3. 
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Pontius and Laymann followed the opinion of Sanchez and 
held that not only is an absolutely impotent person prevented 
from marrying but also one who is impotent in respect to a 
given individual with whom he can never exercise the act of 
perfect copula. This is true whether the condition arises from 
magic or from a natural, constitutional factor.’” 

The canonists and theologians, in the centuries following the 
Council of Trent and extending up to the present day, adopted 
the position that it was possible to have a condition of perma- 
nent relative impotency which had its foundation in a natural 
cause. The examples they gave centered around the dis- 
proportion between male and female organs and some charac- 
teristic quality in the second party which decreased the libido 
of the other person or made it impossible to effect a pene- 
tration. 

Description was given of a male organ which was too long, 
too thick or too fat and of a vagina which was too narrow to 
accommodate it. Intercourse between two such persons was 
impossible, but the woman would be able to have marriage re- 
lations with another man whose organ was shorter and less 
thick and he would be capable of having normal copula with 
a woman whose vagina was wider."** Also, mention was made 
of a man whose concupiscence was not aroused because the 
woman either was not beautiful or was deformed."** Another 


115 Pontius, De Matrimonio, |. 7, cap. 61, nn. 6, 7; Laymann, Theologia 
Moralis, lib. V, tract. X, pars IV, c. XI, n. 3. 


116 Zacchias, Quaestiones, lib. III, tit. I, q. 6, n. 1; Pirhing, Jus Canonicum, 
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Ferraris, Bibliotheca, s.v. Matrimonium, art. 6, n. 32; DeAngelis, Praelectiones, 
lib. IV, tit. XV, n. 2; Santi, Praelectiones, lib. IV, tit. XV, n. 4; Feije, De 
Impedimentis, p. 414; Gasparri, De Matrimonio, Vol. I, n. 518. 
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Canonicum Universum, lib. IV, tit. XV, n. 8; Schmalzgrueber, Jus Ecclesi- 
asticum Universum, part III, tit. XV, n. 7; Ferraris, Bibliotheca, sv. Matri- 
monium, art. 6, n. 55; Gasparri, De Matrimonio, Vol. I, n. 518. 
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instance provided was that of a man who could not have inter- 
course with a virgin but could have successful relations with a 
woman whose hymen had already been ruptured.’ 

All the authors agreed that permanent relative impotency, 
just as permanent absolute impotency, impedes and invali- 
dates a marriage by natural law. However, persons who are 
unable to have sexual intercourse with specific individuals be- 
cause of a relative impotency will be able to have satisfactory 
marital relations with others and therefore will be allowed to 
marry these. Marriage is only forbidden for them with those 
persons towards whom they are impotent but the right to 
marry is conceded to them with a person with whom they can 
copulate.?”° 

The writers of the Post-Tridentine period continued to men- 
tion the possibility of impotency affecting both male and fe- 
male and arising from an extrinsic, accidental cause and, under 
this heading, considered impotency proceeding from the opera- 
tion of the devil, magic or witchcraft.!** 

Sanchez and Gonzalez-Tellez were specific in declaring that 
two things rendered a man apt for love, calor et spiritus. The 
devil could diminish and impede these essentials and thus 
cause an individual to become impotent. Also, sadness, fear 


119 Sanchez, ibidem, d. 93, n. 5; Pontius, De Matrimonio, lib. 7, cap. 61, n. 3; 
De Angelis, Praelectiones, lib. IV, tit. XV, n. 2; Gasparri, loc. cit. 


120 Sanchez, De Matrimonio, |. 7, d. 93, n. 3; d. 98, n. 5; Pontius, De Matri- 
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grueber, Jus Ecclesiasticum Universum, part III, tit. XV, nn. 39, 67; Laymann, 
Theologia Moralis, lib. V, Tract X, pars IV, c. XI, n. 3; Ferraris, Bibliotheca, 
s.v. Matrimonium, art. 6, n. 55; Instruction of S.C. de Prop. Fidei, 1883, Fontes 
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7, c. 65, n. 6; Zacchias, Quaestiones, lib. IV, tit. ITT, q. 2, nn. 22-25; 28-29; Bar- 
bosa, Collectanea, lib. IV, tit. XV, c. 1, n. 9; ¢. 7, nn. 8, 11; Gonzalez-Tellez, 
Commentaria Perpetua, lib. IV, tit. XV, c. 5 (Commentarium), nn. 6, 12; 
Feije, De Impedimentis p. 414, footnote n. 1; Reiffenstuel, Jus Canonicum 
Universum, lib. IV, tit. XV, n. 31. 
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and other affections of the soul, which changed the blood and 
affected the spirit of the heart, impeded every faculty of 
love.) 

Zacchias concluded that impotency towards all persons, ex- 
cepting only one, or impotency towards one individual and not 
towards others, has its origin in the devil, magic or witchcraft 
and not in a natural cause.’ 

Impotency arising from maleficitwum could be absolute or 
relative; rarely the former and more commonly the latter, be- 
cause this condition can be caused by an impression of the 
demon on the imagination of man, by which there is removed 
from him his desire for one woman but not for another.’ 

In some cases, impotency arising from the intervention of 
the devil or the operation of magic and witchcraft can be per- 
manent, since in instances where the male organ was ampu- 
tated, it cannot be restored, or also the author may have died 
and therefore cannot restore potency.’ 

Such impotency is considered to be permanent if it cannot 
be removed by licit, natural means. Thus, if it can be reme- 
died only by the application of magic, witchcraft, the opera- 
tion of the devil or by the intervention of a miracle, the condi- 
tion must be judged to be permanent, since the former aids are 
sinful and the latter remedy is beyond the scope of nature.’ 


122 Sanchez, De Matrimonio, 1. 7, d. 94, n. 1; Gonzalez-Tellez, Commentaria 
Perpetua, lib. IV, tit. XV, ce. 5 (Commentarium), n. 6. 


123 Quaestiones, lib. IX, tit. III, q. 2, nn. 28-29. 
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c. 65, n. 6; Barbosa, Collectanea, lib. IV, tit. XV, c. 7, n. 8; Laymann, Theo- 
logia Moralis, lib. V, tract. X, pars IV, cap. XI, n. 1; Gonzalez-Tellez, Com- 
mentaria Perpetua, lib. IV, tit. XV, C. 5 (Commentarium), n. 8; Pirhing, Ius 
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However, if the impotency arising from maleficium can be 
removed by the sacrament of penance, penitential practices, 
sacramentals or ecclesiastical exorcisms, the condition is to be 
considered temporary because it is remedied by means that 
are natural and licit, even though spiritual. In the light of 
this, the advice of Gonzalez-Tellez is very salutary, that a per- 
son should develop a lively faith and a lively hope in God.” 

If any doubt arises whether the impotency arising from 
magic, witchcraft or the operation of the devil is temporary or 
permanent, it is always to be presumed permanent after the 
spouses have lived together for three years, have tried to con- 
summate their marriage, and have failed.’** 

The Code of Canon Law equates absolute and relative im- 
potency and states that either type impedes a marriage to be 
contracted and nullifies a union already contracted and does so 
in virtue of the natural law.’”® 

The theologians and canonists, writing after the promulga- 
tion of the Code legislation, accept the nullifying effect of both 
absolute and relative impotency. Their definition of absolute 
impotency, as that condition which renders impossible any 
successful intercourse with any members of the other sex, and 
of relative impotency, as that condition which makes it im- 
possible for the affected person to have normal marriage rela- 
tions with a specified person or individual, is exactly the same 
as the description given by earlier writers.’*° 


127 Sanchez, De Matrimonio, lib. 7, d. 94, n. 10; d. 95, n. 5; Pontius, De 
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It is interesting to note that the more recent authors do not 
differentiate or distinguish between relative impotency arising 
from a natural, constitutional or organic cause, and that which 
might have its inception in what was previously termed an 
accidental cause. Thus, all discussion concerning impotency 
caused by the intervention of the devil or the operation of 
magic and witchcraft, which formed a major portion of the 
writings for some six centuries, is eliminated in the current 
literature. Consequently, no further reference will be made 
to this division or classification. 

Many of the authors take occasion to state that several 
forms of relative impotency are curable by known licit, med- 
ical means and since the condition, in many instances, is not 
permanent, it would not constitute a diriment impediment. 
Further, many of the decisions of the Sacred Roman Rota in- 
dicate that a frequent cause of relative impotency is a psychic 
disorder, which will be amenable to treatment, since it does 
not arise from a permanent cause, and, being curable, the con- 
dition will not fall into the category of an impediment. 


ANTECEDENT AND SUBSEQUENT IMPOTENCY 


The next note or characteristic of an impotent condition to 
be discussed by the authors is that of antecedence and subse- 
quence. Antecedent impotency is that which exists prior to 
and at the time a marriage is contracted; subsequent impo- 
tency is that which arises only after the marriage ceremony 
has taken place and can refer to a condition which sets in im- 
mediately after the nuptials, a short time later or after many 
years of married life. 

All theologians and canonists in the Post-Tridentine and Pre- 
Code period wtihout exception held that in order that the na- 
tural law impediment of impotency be verified, the impotent 
condition must exist prior to the marriage and must endure 
right up to the very time of the marriage.%** Subsequent im- 


181 Sanchez, De Matrimonio, |. 97, d. 103, nn. 1, 2; Barbosa, Collectanea, lib. 
IV, tit. XV, c. 3, n. 2; Laymann, Theologia Moralis, lib. V, tract. X, pars IV, 
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potency, even if it arises before the consummation of the mar- 
riage, does not invalidate the union because, at the time of the 
marriage, by presumption, the individual was capable of as- 
suming and fulfilling the obligations and responsibilities of 
marriage and thus was able to contract a valid marriage. 

In case of doubt whether the impotency actually was ante- 
cedent or subsequent to the marriage, all the authors followed 
the conclusions of Sanchez. He held that if the impotency 
proceeded from a natural cause, it is presumed to have been 
antecedent, since the condition is congenital and permanent. 
However, if the impotency springs from an accidental cause, 
the condition is presumed to be subsequent unless the potent 
party enters a complaint shortly after the marriage, because 
every man is presumed by nature to be potent. One who as- 
serts that a person is impotent has the burden of proving this 
allegation. Since a doubt remains, it is evident that the im- 
potency has not been clearly established and the presumption 
of potency persists. 

If, after careful investigation, a doubt remains as to whether 
the impotency is natural or accidental, Sanchez declares that 
it is to be presumed accidental and therefore subsequent to the 
marriage and this in order to preserve the natural presumption 
that every man is to be thought potent until the contrary has 
been clearly demonstrated.1** 

The Code of Canon Law states very definitely that only 
antecedent impotency impedes a marriage to be entered and 
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nullifies a union already contracted. Thus the silence of the 
Code of Canon Law concerning subsequent impotency indi- 
cates that the latter does not constitute a diriment impedi- 
ment.1°4 

All of the Post-Code theologians and canonists agree that an 
impotency, to impede or invalidate a marriage, must be ante- 
cedent, i.e., must exist prior to the marriage and perdure right 
up to the time of the marriage. If a doubt arises as to the 
antecedent or subsequent nature of the impotency, it must be 
settled by applying the appropriate presumption. If the com- 
plaint is entered very shortly after the marriage has been con- 
tracted, the impotency will be presumed antecedent; if the 
allegation is made only after a long interval has elapsed, the 
condition will be presumed subsequent. 


PERMANENT AND TEMPORARY IMPOTENCY 


The next discussion by the authors has reference to the per- 
manent or temporary nature of the impotent condition and all 
of the canonists and theologians hold, as a most certain opin- 
ion, that only a permanent impotency impedes or invalidates 
a marriage by natural law; whereas an impotent condition 
which is curable and, therefore, temporary does not nullify a 
union.’* Similarly, all these writers agree in the generic defi- 
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nition of permanent and temporary, as referred to an impotent 
condition; they state that that impotency is to be considered 
permanent for which there is no known remedy or which can- 
not be removed by natural, human means which are licit and 
which do not involve any danger to the life of the individual. 
On the other hand, that impotency is to be thought temporary 
which can be cured by means that are purely natural, licit and, 
in addition, do not carry with them the danger of death.’*® 

The difficulty arises when an attempt is made to apply this 
generic norm to particular cases and an effort is made, in a par- 
ticular and specific instance, to determine what is a licit 
means, what constitutes a danger of death or a danger to life, 
and how much suffering and inconvenience must actually be 
suffered before a condition is considered to be permanent 
rather than temporary. 

As mentioned previously in the section on relative impo- 
tency, if a condition of impotence can only be removed by the 
intervention of a miracle, or by resorting to magic and witch- 
craft, in the case of accidental impotency arising from male- 
fice, or by the use of some licit medical therapy, which, how- 
ever, involves definite danger to the life of the individual, the 
condition is considered to be permanent. The respective rea- 
sons are that a miracle is not a human, natural means; the use 
of magic, witchcraft and sorcery is not a licit means, as it is 
always sinful to invoke the aid of the devil or his agents; and, 
lastly, every person is bound to protect and preserve his own 
life, within reason, and is forbidden to expose it to danger. If 
the impotency is removed by the use of prayer, sacraments, 
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ordinary exorcisms of the Church, penitential practices, etc., 
it is considered temporary in nature.’** 

The biggest problem, in determining the permanent or tem- 
porary nature of the impotency, revolves about the extent of 
the suffering that an individual must bear and the danger of 
death or the danger to life that a particular therapy or proce- 
dure would entail. The opinion of the authors depends upon 
the precise interpretation which each gives to the phrase cor- 
porale periculum as used by Pope Innocent III in a decretal 
letter.*** 

Before presenting his own opinion, Sanchez summarized the 
writings of his predecessors by noting that Innocent III and 
Johannes Andreae believed a condition to be temporary unless 
death actually occurred. Thus, even if an individual exposed 
his life to grave danger by submitting to medical or surgical 
therapy, but actually survived the ordeal, the condition was 
to be thought temporary. Other writers understood the term 
corporale periculum to mean exposing oneself to probable 
danger to life or to a serious illness. Enriquez interpreted the 
phrase to mean a serious danger to life or the contracting of a 
long-lasting illness. Vega was of the opinion that it referred 
only to a most serious illness or a danger to life. Hostiensis, 
Johannes Andreae and Sylvestrinus thought that only a grave 
danger of death need be involved.'*® 

Sanchez himself held that corporale periculum referred only 
to a danger of death but, morally speaking, this did not differ 
from the above mentioned opinions, since every time a grave 
illness was feared, a danger of death was morally present.?*° 


137 Sanchez, ibidem, nn. 8, 9, 23; Pontius, ibidem, c. 62, n. 1; Zacchias, loc. 
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Pontius settled all problems by applying the norm of “ dan- 
ger to life”; 1 Barbosa referred to “danger of death”; *” 
Laymann theorized that the term embraced both a danger to 
life or a most grave illness; ‘** Pirhing considered a condition 
permanent, if it could not be removed without grave danger to 
life or without damage to the body; ** Reiffenstuel held that 
a danger of death had to be involved before a condition was to 
be considered permanent; %*° Schmalzgrueber followed the 
opinion of Pirhing and employed the double criterion of either 
grave danger to life or damage to bodily welfare.**® 

The later writers, Ferraris, DeAngelis, Santi and Gasparri, 
held unanimously that the only thing that would cause an im- 
potent condition to be permanent, where a remedy was actu- 
ally available, was that the particular cure or therapy would 
involve a danger to life. Their writings do not contain any 
mention of grave pain, extensive suffering, personal incon- 
venience or damage to the body. Their silence, especially 
where their predecessors had made express mention of these 
variations, can be interpreted as signifying that any or all of 
these would constitute only a temporary condition.**7 

It can thus be seen from this brief survey that the appar- 
ently innocuous term corporale periculum is subject to mani- 
fold and varied interpretations, ranging all the way from seri- 
ous pain, bodily suffering, personal inconvenience, or serious 
illness to a danger of death, probable danger of death, or a 
most grave danger of death, with the later Pre-Code authors 
insisting on the verification of a danger to the life of the in- 
dividual. 

141 De Matrimonio, lib. 7, cap. 62, nn. 1, 2. 

142 Collectanea, lib. IV, tit. XV, c. 6, n. 13. 
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In discussing the element of permanency in reference to an 
impotent condition, the Post-Tridentine authors consider the 
obligation of a woman to submit to a surgical procedure in 
order to enable her to be penetrated by her husband. In this 
connection, the theologians and canonists distinguish between 
a woman who has a naturally narrow vagina and a virgin who 
cannot be penetrated because she has an intact hymen. 

Discussing first of all the case of the woman with the narrow 
vagina, Sanchez adopted a position midway between the two 
existing extremes. He held that the woman was bound to 
have the incision made even when it would cause serious pain, 
but that the obligation ceased if there was any serious incon- 
venience to her health.** His reasons are that suffering grave 
pain is necessary in order that she might be rendered apt for 
her husband, lest he be forced permanently to lead a celibate 
life. However, her obligation to render the marital debt to 
her husband does not bind her when serious inconvenience is 
involved. Thus, serious inconvenience to her health would 
exempt her from submitting to the operative procedure, since 
her obligation to render the debt, which is the basis of the 
husband’s right to insist on the surgery, has ceased.'*® 

Regarding the impenetrability of a virginal hymen, Sanchez 
declared that the woman is bound to have the incision made 
when grave inconvenience is not present because the right to 
her body has been transferred to her husband and she is bound 
to render herself apt for him. In this instance, Sanchez seems 
to indicate that the virginal hymen cannot be penetrated be- 
cause of the weakness of the male and, since his condition can- 
not be cured, the remedy must be sought on the part of the 
woman.’*’ Sanchez states that this opinion was held by St. 
Thomas, Albertus Magnus, Sotus, John de Friburg and Syl- 
vestrinus. 


148 De Matrimonio, 1. 7, d. 93, nn. 31, 32, 34. 
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Pontius was of the opinion that if the virginal hymen could 
not be ruptured by some easy means which was not dangerous 
to the life of the woman and which, when completed, would 
render her penetrable, the condition should be considered per- 
manent, the marriage should be declared invalid, the woman 
should not be obliged to undergo the treatment, and she 
should be free to marry someone who would be able to break 
her hymen naturally. 

This conclusion is founded on the idea that any attempt to 
rupture a virginal hymen in a way other than by normal 
sexual intercourse is something which neither reason nor law 
permits, because virginity is not a vice or a natural defect but 
something of great price which need not be considered an ail- 
ment and, therefore, is not to be subject to treatment. Na- 
ture, Pontius continues, abhors the idea that a virgin must be 
corrupted in order to have physical relations with her hus- 
band; thus the hymen should never be ruptured by artificial 
means. Furthermore, the contract of marriage implies that 
the parties be apt for each other and not for a third party, and 
that the wife hands herself over to be known sexually by her 
husband, not by a doctor or a matron. According to the na- 
ture of the contract, the woman cannot be forced to lose her 
virginity by artificial means.’ 

This strict and apparently unrealistic position can only be 
explained by the rather limited medical knowledge and surgi- 
cal skill and the norms of morality, which were prevalent in 
the sixteenth century, when Pontius wrote. 

Reiffenstuel *°* and Schmalzgrueber ** followed the opinion 
of Sanchez that a woman was bound to suffer an incision when 
there was no danger of death involved and even when serious 
pain and inconvenience was foreseen. The reason was that a 
marriage must be considered valid when the impotency is only 


151 De Matrimonio, lib. 7, cap. 62, n. 2. 
152 Loc. cit. 
153 Jus Canonicum Universum, lib. IV, tit. XV, n. 7. 


154 Jus Ecclesiasticum Universum, part III, tit. XV, nn. 17, 18. 
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temporary and, in a valid marriage, the spouses are obliged to 
cooperate in conjugal acts. This latter obligation makes it 
mandatory for the woman to remove any obstacle which pre- 
vents her from participating in these acts. 

If, in the judgment of the doctors, the condition of impo- 
tency is curable and no bodily danger is entailed, the impo- 
tency is to be considered temporary and the marriage is to be 
considered valid, even if the woman refuses to submit to an 
incision or medical treatment, because the validity of a mar- 
riage does not depend on the will of the individual but on the 
objective nature of the condition itself and the prescribed 
therapy.?” 

In a given case, if the doctors have a doubt as to whether or 
not danger of death is imminent from the surgery, it is to be 
judged that a danger of death is present. Therefore the 
woman cannot undergo the surgery, the impotency is to be 
considered permanent, and the marriage is to be declared in- 
valid.1* 

If a given treatment will render a woman apt for intercourse 
with her husband but entails a danger to her life, but, despite 
this danger, she submits to the therapy, the condition is never- 
theless to be considered permanent and the marriage is to be 
judged null and void.?*" 

If an individual enters marriage at an age younger than that 
required by law, he is to be thought only temporarily impo- 
tent, if he cannot consummate his union at the beginning, be- 
cause when he reaches the age of puberty, he will be capable 
of normal sexual intercourse. Thus he can obligate himself at 
the present to something he will be able to perform at a future 
time.?*8 


155 Sanchez, De Matrimonio, |. 7, d. 93, n. 15; Schmalzgrueber, Ius Eccle- 
siasticum Universum, part III, tit. XV, n. 44. 
156 Sanchez, loc. cit.; Schmalzgrueber, loc. cit. 


157 Laymann, Theologia Moralis, lib. V, tract. X, pars IV, cap. XI, n. 1; 
Pirhing, Jus Canonicum, lib. IV, tit. XV, n. 25; Schmulzgrueber, loc. cit. 


158 Sanchez, De Matrimonio, |. 7, d. 104, n. 9. 
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This represents the opinions of the theologians and canonists 
writing in the centuries following the Council of Trent and 
prior to the promulgation of the Code of Canon Law. 

The Code itself, very briefly and very generally, stated that 
an impotent condition which was antecedent to the marriage 
and permanent, whether on the part of the man or on the part 
of the woman, whether absolute or relative, whether known to 
the second party or not, impeded, by natural law, a marriage 
to be contracted and nullified a union already contracted.? 

Thus the Code did not define or elaborate on the term 
“permanent.” Cautiously and wisely, it left the understand- 
ing of this term to the prudent theologians and canonists who 
would set forth in their writings an acceptable and reasonable 
definition. This definition would be based partly on the tra- 
ditional and customary interpretation of the time-honored 
authorities and partly on the more modern acceptance, the lat- 
ter resting particularly on the advance of medical science. 

In general, the definition of the Post-Code writers did not 
differ essentially from that of the later authors of the period 
previously considered. In substance, the modern opinion 
states that a condition is temporary if there is a known medical 
or surgical remedy and this remedy can be considered natural, 
ordinary, licit and does not entail a danger to the life of the 
individual or to his health, even though great inconvenience, 
serious pain or discomfort might be expected. Thus, from this 
sentence it can be easily inferred that a condition would be 
thought permanent if no medical or surgical remedy was 
known or if the known therapy was preternatural or superna- 
tural, was illicit and immoral or of such proportions that it 
would be normally described as unusual or extraordinary or 
definitely entailing a danger to the life and/or health of the 
afflicted person. 


159 Canon 1068, § 1. 


160 Cappello, De Matrimonio, n. 346, p. 356; Chelodi-Ciprotti, Jus Ca- 
nonicum de Matrimonio et de Iudiciis Matrimonialibus, n. 73, p. 83; Gasparri, 
De Matrimonio, n. 544, p. 333; Noldin-Schmitt, De Sacramentis, n. 568, p. 576; 
De Smet, De Sponsalibus et Matrimonio, p. 371; Chelodi, Ius Matrimoniale 
tuxta Codicem Iuris Canonici, p. 71. 
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It is certain that a condition would cease to be temporary 
and would have to be termed permanent if the only cure or 
remedy available depended on diabolical intervention or the 
assistance of a miracle, for these are beyond the scope and 
power of purely natural means. The same would be true if 
the therapy was essentially illicit and immoral or became such 
by force of circumstances, because the end, however noble and 
exalted it might be, can never justify the use of sinful means. 
If the only therapy was of an extraordinary kind, the condi- 
tion would be thought permanent because an individual is re- 
quired only to take ordinary measures to preserve life, which 
is of a higher order of importance as compared with the obliga- 
tion to effect potency. Finally, since every individual is 
bound to safeguard and protect his life, there would be no 
duty to undergo or submit to any treatment which would 
jeopardize his health or endanger his life; such treatment 
would be against the primary laws of nature and therefore 
sinful. 

Some interesting cases are discussed by the authors with 
particular reference to the temporary or permanent nature of 
the condition. 

Gasparri treats of the difficulty of premature ejaculation 
and concludes that if some portion of the semen is deposited 
within the vagina, there is no impotency because part of the 
semen suffices for true coitus and fertilization. If all of the 
semen is deposited outside the vagina, the condition is not 
necessarily to be thought permanent because time and experi- 
ence will effect a better adjustment and advancing age very 
frequently brings about a cessation of this condition.*™ 

The same author considers the problem of a man who can- 
not break the hymeneal membrane in a natural manner by his 
male organ, with the result that he is potent only with a widow 
or, in general, with a woman whose membrane has already 
been ruptured; he is impotent with a virgin. Gasparri would 
consider this condition merely temporary, thus not impeding 


161 De Matrimonio, n. 544, p. 333. 
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or invalidating a marriage, because the membrane could be 
opened by some instrument and it is more probable that a 
woman is obliged to allow and submit to this surgery.*° In 
treating of this general question, Noldin is of the opinion that 
a woman is bound to undergo grave inconvenience in order to 
be able to render to her husband the right which he acquired 
by the marriage contract, because this is considered to be an 
ordinary means.*® 

Noldin refers to the question of the permanency of double 
vasectomy and concludes that it is thought to be permanent, 
because, although there is present the possibility of curing the 
condition by connecting the extremities of the resected defer- 
ent canals, this can be done only by delicate surgery, which 
would not be considered an ordinary means. In the last anal- 
ysis, unless the vasectomy was done recently, the outcome of 
the repair surgery would be doubtful.*™ 

As stated above, if an impotent condition can be cured only 
by an operation that involves danger to the life of the patient, 
that condition is to be considered permanent and the marriage 
is to be judged invalid. If the patient actually undergoes the 
surgery and the condition is cured the marriage is still invalid 
but it can be convalidated, by the renewal of the consent of 
both parties, since the person, previously impotent, is now 
potent.?® 

It is not contradictory to state that a condition, now con- 
sidered to be permanent, because a cure is not known or a 
known cure is presently considered to be extraordinary or 
dangerous to life, will be thought temporary in the future, 
since the advance of medical science in the years to come and 
the proficiency of surgical skill will render the impossible 
possible. 


162 Tbidem, p. 332. 
163 De Sacramentis, n. 569, p. 577. 
164 Loc. cit. 


165 Noldin, loc. cit. 
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Also, as Cappello remarks, the possibility of a cure is to be 
considered and evaluated not absolutely but rather relatively, 
taking into account the circumstances of place and person. 
Thus, in an area of high education and cultural attainment, 
a condition might be considered temporary, because all of 
the most recent medical and surgical findings are available, 
whereas the same condition, in a backward area, would be con- 
sidered permanent, since recent medical findings are not known 
or are not commonly practiced.’ 

If, before a marriage is contracted, it is known that an im- 
potent condition exists but a serious doubt as to its perma- 
nency arises, the marriage is not to be impeded, because Canon 
1068, § 2, declares that “if the impediment of impotency is 
doubtful, whether the doubt be one of law or of fact, the mar- 
riage is not to be impeded.” As long as there remains a pru- 
dent doubt as to the permanency of the impotent condition, 
there remains a doubt as to the presence of the impediment of 
impotency and thus the above rule of law is to be invoked. 

If, on the other hand, a marriage actually is contracted but, 
at a later date, one of the parties challenges its validity on the 
ground of the existing impotency of the other party at the 
time of the marriage and, after a diligent and thorough in- 
vestigation, there still remains a doubt as to the permanency 
of the impotent condition, the marriage is to be presumed 
valid because Canon 1014 states that “marriage enjoys the 
favor of the law; therefore, in doubt, the validity of the mar- 
riage must be sustained, until the contrary is proved.” 

This completes the study of the impediment of impotency, 
extending as it did from the Decree of Gratian in the 12th 
century up to the present day. The remarks and observations 
of the last sections mirror the current understanding and in- 
terpretation of the impediment of impotency by present-day 
canonists and theologians. 


Pau V. Harrineton, J.C.L. 
Boston, MASSACHUSETTS 


166 De Matrimonio, n. 346, p. 357. 





THE CODE OF ORIENTAL CANON LAW 
DE RITIBUS ORIENTALIBUS 
AND DE PERSONIS 


Part I—GENERAL CHARACTERISTICS 


N AUGUST 15, 1957, the fourth part of the Code of 
Oriental Canon Law was promulgated by the motu 
proprio Cleri sanctitati.2 It is concerned with Rites 

and with Persons and had obligatory force from March 25, 
1958. It follows three other parts of the Code of Oriental 
Canon Law: the matrimonial law, MP Crebrae allatae, obliga- 
tory from May 2, 1949; the processual law, MP Sollicitudinem 
Nostram, obligatory from January 6, 1951; the law on reli- 
gious and on temporalities, MP Postquam Apostolicis Litteris, 
obligatory from November 21, 1952. 

This fourth part of the Oriental Code we wish to compare 
with the corresponding parts of the Latin Code * and also we 
wish to show how the Oriental law on this matter was com- 
posed. 

Naturally we will not explain what is identical with the 
canons of the Latin Code; this is to be found in many man- 
uals on the Latin Code. We wish rather to explain those 
canons of the Oriental Code which differ from the correspond- 
ing Latin canons. Since these differences will be shown not 
only with regard to individual canons, but also with regard to 
the whole structure of the Oriental Code in this fourth part, 
the treatment will be divided into two sections: 


(1) general characteristics of the Oriental law De Ritibus 


Orientalibus and De Personis (in this first part of the present 
article); and 


1 Hereafter MP = motu proprio. 


2 AAS, XLIX (1957), 433-603. 


3 Hereafter CIC = Code of Canon Law of the Latin Church. 
MP Cleri sanctitati are referred to by “C.” 
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(2) individual institutes of this law (in the second and 
third parts of the present article). 


Since this is one of the first attempts to survey this latest 
part of the new Code of Oriental Canon Law, every effort will 
be made to give only a brief explanation of individual canons. 
It is impossible, within the scope of a single article, to offer a 
complete commentary on the entire Oriental law De Ritibus 
Orientalibus and De Personis. 


THE GENERAL CHARACTERISTICS OF THIS 
PART OF THE CODE 


A. IDENTITIES WITH THE CIC AND DIFFERENCES 


As other parts of the Oriental Code, so also this part has the 
characteristic, in general, of following the Latin Code, because 
the final aim of this codification is, as far as possible, a com- 
mon unified discipline for the universal Church through a 
single code. In the present motu proprio the Holy Father 
alludes to this: ‘“ Hoe legum corpore edito aliquando et cum 
Codice Iuris Canonici conlato, magna profecto eluxisset simili- 
tudo ac vel etiam aequalitas canonum atque institutorum pro 
universa Catholica Ecclesia.” * But this part of the Oriental 
Code, despite the aim mentioned, differs more from the Latin 
discipline (i.e., CIC) than the earlier parts. There are not 
only the different particular institutes, such as patriarchate, 
archbishopric, exarchate, but also in the identical institutes 
many different aspects and determinations. For example, ac- 
cording to the Oriental discipline, a major person is 18 years 
old (c. 17, § 1); a bishop may be a widower (c. 394, § 1, n. 2; 
c. 69) ; a bishop receives jurisdiction by ordination (c. 396, § 2, 
n. 1); among bishops precedence is governed by the order of 
their sees (c. 347, § 2); diocesan consultors hold office for 10 
years (c. 462, $1); there is an inverted concept of diocesan 
consultors: they are the ordinary board to assist the bishop, 
while the chapter of canons only substitutes for them (c. 464, 
§ 1); a moral person may not be a pastor (c. 489, § 1, § 2); 


4 AAS, XLIX (1957), 434. 
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no parish may be united to a moral person merely as regards 
temporal matters (c. 490, § 2); a pastor has only 40 days a 
year for vacation (c. 506, § 2); there are some functions proper 
to Oriental rites reserved to pastors, e.g., the solemn blessing 
of water on the feast of Epiphany (c. 503, n. 6); the bishop of 
the place must be commemorated in the Divine Liturgy and 
in other divine offices by clerics (c. 413); there are particular 
prescriptions concerning the law of celibacy (c. 68), and the 
obligation of reciting the divine office (c. 76); the definition 
of incompatible offices is more elaborate, i.e., “ propter resi- 
dentiae onus quod secumferunt aliasve obligationes” (c. 98, 
§ 2); e. 153, by which all norms regarding the jurisdictional 
power are extended to any public ecclesiastical power, e.g., to 
the dominative power, in accordance with the March 26, 1952 
authentic interpretation of cc. 197, 199, 206-209 of CIC; ° the 
particular concept of affinity (c. 25). 

If this fourth part of the Oriental Code is compared with 
corresponding parts of the Latin Code, canon by canon, all the 
Oriental canons may be divided into three groups: 


(1) The first group includes those Oriental canons which 
have corresponding and identical canons in the Latin Code. 
In the lists which follow, the identical Oriental and Latin 
canons—from MP Cleri sanctitati and the CIC respectively— 
are simply listed together in roman type. 

(2) The second group includes the Oriental canons which 
do have corresponding canons in the Latin Code, but differ 
from them in matter and/or in style. These canons are 
printed in italics in the following table. 

(3) The third group includes the Oriental canons which do 
not have corresponding canons in the Latin Code; they are 
here listed by themselves. (It will sometimes happen of course 
that only one paragraph of a canon will have a corresponding 
law in the Latin Code.) 


5 AAS, XLIV (1952), 496. 


6 We do not consider as changed “style” mere differences of terminology, 
e.g., Hierarch—Ordinary; eparchy—diocese; Syncellus—Vicar General; ad- 
scriptio—incardination ; dimissio—excardination, etc. 
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2, 4— 

468—430 

469—481, § 1 

470—482 
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481, § 1, 1442 

481, § 1,2, § 2, §3, $4, 
§ 5— 

482, § 1—444 

482, § 2— 


J 


(7) PROTOPRESBYTERI 
ae 

484—446 

485—447 

486—448 

487—449 

488—450 


(8) PAROCHI 


489, § 2— 

490, § 1, 1—452 
490, § 1, 2,3, §2— 
491— 

492— 























MP—CIC 


498—453 

494—454 

495— 

496—455 

497—156 

498—457 

499—458 

500—459 

501—460 

502—461 

503—462 

504—463 

505—464 

506—4 165 
507—466 

508, § 1, § 3,467 

508, § 2— 

509—468 

510—469 

511,§ 1,§ 2,§ 3, § 5— 
47 

511, §4— 

512— 





(9) Vicartt 


513—472 
514473 
515—474 
516—475 
517—476 
518—477 
(10) RECTORES 
519—479 
§20—480 
521—481 
522—482 


523483 
524484, § 1 
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MP—CIC MP—CIC MP—CIC 
525, § 1—485 534—687 547, § 1, 1, § 2-699 
525, § 2— 535, § 1—688 547, §1, 2— 
526—486 535, § 2— 
536—689 (2) CONSOCIATIONES 
v. DE LAICIS sor IN SPECIE 
527—682 598-690 548—700 
eo 551, § 1, 1, §2—702 
(1) Consociationrs 941 a ck oe 
551, § 1, 2 
IN GENERE 542—694 m 
519695 552—703 
530—684 = 553—707 
531—685 aciipeoed 554—708 
532, §1—686,§1 45697 555—711, § 2 
532, § 2— 546, § 1, i, 2, § 2-4— 556—712 
538—686,§2,§3,§4, 698 557—714 
85 546, § 1, 3— 558—715 


B. PARTICULAR LAWS AND THE ORIENTAL CODE 


Another characteristic property of this part of the Oriental 
Code is the frequent reference to particular laws. To explain 
this we must first describe the division of laws by which the 
Church is now ruled. 

The most general law in its comprehension is the supra- 
ritual-universal law (ius suprarituale-universale), by which 
the entire Church is governed. This includes, first, the divine 
law itself (dogmatic canons in both Codes, e.g., CIC: ec. 87; 
100, § 1; 108, §3; 107; 218; 329, §1; 731, $1; 737, $1; 745, 
§1; 782, §1; 786; 801; 802; 870; 871; 872; 901; 938, §1; 
948; 968, § 1; 1012; 1013; 1118; 1120, $1; 1255; 1276; 1322; 
1323; 1495, $1; 1556). Here also belong all the canons of the 
CIC which are included in the formula of c. 1: “ quae ex ipsa 
rei natura etiam Orientalem [Ecclesiam] afficiunt” and all 
the canons of the same kind in the Oriental Code referring to 
the Latin Church. 
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Next according to comprehension there follows supraritual 
non-universal law (ius suprarituale-non universale). This law 
is common to many rites, but not to all. In general the Ori- 
ental Code is of this character, because it is common to all the 
Oriental rites, but does not govern the Latin rite.’ 

Next there follows the common law of each rite (ius com- 
mune singularis ritus). To this category belong in general, 
the Latin Code, because it is common law of only one rite, 
and also all the common laws of each Oriental rite, e.g., the 
Synod of Zamost (1720) for the Ukrainian rite, or Montis 
Libani (1736) for the Maronite rite. 


7“ Tdcirco ius Ecclesiae hodie hac ratione dividendum esse videtur. 

“1. Ius universale totius Ecclesiae seu ius superrituale, cui omnes ritus sine 
distinctione subiiciuntur. Hoc ius statuitur ab suprema auctoritate Ecclesiae 
pro tota Ecclesia ideoque catholicos ligat ut catholicos. 

“2. Ius commune totius Ecclesiae Orientalis. Monuimus sane non haberi ius 
commune in Ecclesia Orientali eo sensu quo ius commune habetur in Ecclesia 
latina. Non enim una Ecclesia Orientalis habetur, sed multae Ecclesiae, quae 
ab invicem independentes sunt et tantum uniuntur sub supremo capite Ec- 
clesiae universalis. Cum vero certus numerus fontium apud omnes Ecclesias 
Orientales receptus sit, isti hoc sensu nomine iuris Orientalis communis com- 
prehendi possunt. 

“3. Ius singulorum rituum. Quod ius pro ritu Latino imprimis C.I.C. con- 
tinetur, licet in Codice nonnulla habeantur quae ad Ecclesiam universalem 
pertineant. Pro aliis ritibus plerumque collectum est in actibus et decretis 
synodorum; apud nonnullos vero ritus ius scriptum recens fere deficit: hi 
praeterquam fontibus antiquis, usu et consuetudine reguntur. 

“4. Ius particulare singulorum rituum. Quemadmodum in iure latino ita 
etiam in ritibus orientalibus iuri communi pro toto ritu vigenti ius particulare 
pro singulis dioecesibus stabilitum opponi potest. Quod parvi momenti est in 
ritibus qui paucioribus fidelibus constat, sed apud Ruthenos et Rumaenos non 
est negligendum.”—E. Herman, S.J., “De Ritu in Iure Canonico,” Orientalia 
Christiana, XXXII (1933), 107-108. 

In this passage Fr. Herman speaks of a common law for the whole Oriental 
Church. But we prefer, as the basis for the division, the rite and rites into 
which the whole Church is now juridically divided. Therefore, in the division 
of ecclesiastical law we follow this fundamental juridical division and do not 
envision the Oriental Church as “ one unit,” but speak of Oriental rites. Con- 
sequently we prefer to call the ecclesiastical law for these many Oriental rites 
supraritual non-universal law: supraritual, because it is common to all Oriental 
rites, not belonging to one rite only; non-universal, because it does not oblige 
the Latin rite. 
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The last classification under the aspect of comprehension 
is the particular law of each rite (ius particulare singularis 
ritus). To this category belong all those laws which are con- 
sidered in the canons of the CIC as “ particular ”: e.g., ce. 6, 
n. 1; 14, §1,n. 1, §2; 101, $1, n. 1; 153; 159; 167; 168; 271; 
453, § 2; 1182, § 2; 1525, §2. In the same way each Oriental 
rite has its own common and particular laws, e.g., the consti- 
tution Cum data fuerit (1929), issued for the Ukrainian rite 
in the United States, is particular law in that rite. 

Finally, under the special aspect of relation among the dif- 
ferent rites, there is interritual law (ius interrituale). In 
comprehension this is always supraritual, because it includes 
two or more rites; it may be universal or non-universal, de- 
pending on whether it affects all or only some rites. 

We mention especially the particular laws of individual 
rites in this part of the Oriental Code. But particular law in 
the Oriental Code usually has a special meaning, namely, 
that in the above-mentioned division of ecclesiastical law. It 
includes not only the particular law of each individual rite, 
but also its common law, because the Oriental Code is supra- 
ritual non-universal law. Therefore the law of each individual 
rite, both common and particular, is particular in relation to 
the Oriental Code itself. 

With this presupposition we come to the second property 
of this fourth part of the Oriental Code, i.e., the frequent rev- 
ocation of particular laws of individual rites. The reason 
for this revocation seems to be obvious. The discipline of 
the seventeen Oriental rites was developed in different ways. 
To unify it in one system requires the elimination of many 
longstanding differences. The unification is realized in the 
principal norms only, especially in those which concern in- 
territual relations and acts affecting the faithful, in order to 
avoid their misunderstanding of the differing ways of acting 
in the several rites. 

For the rest, the common Legislator considered it impru- 
dent to revoke the old, longstanding discipline. He expressly 
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admits it in the canons, according to the rule set down in the 
motu proprio: “Simulae per Apostolicas has Litteras huius- 
modi canones vigere coeperint, sua destituentur vi quodlibet 
statutum, sive generale sive particulare vel speciale, etiam 
latum a Synodis speciali forma adprobatis, quaelibet prae- 
scriptio et consuetudo adhuc vigens, sive generalis, sive par- 
ticularis ita ut disciplina de Ritibus orientalibus et de per- 
sonis unice iisdem canonibus regatur, neque amplius ius par- 
ticulare iis contrarium vigorem habeat, nisi quando et 
quantum in iis admittatur.” 

The following list of canons indicates the many applica- 
tions of this clause in the Oriental law de personis. In each 
case the Oriental Code gives recognition to particular law. 


C. 25, § 2-3: de affinitate ex digeneia secundae speciei et 
trigeneia 

C. 29, §1, n. 1: de parte absolute maiore vel in tertio scru- 
tinio relative maiore (CIC, ce. 101, $1, n. 1) 

C. 30, § 3: de supplendo actu collegiali per Superiorem, in de- 
fectu numeri membrorum 


C.31, §1, n. 1-2, §2: de administratione bonorum personae 
moralis quae membris caret 

C. 37, n. 1 et 5: de regulis praecedentiae 

C. 40: de subdiaconis ad maiores ordines non ascensuris 

C. 41, § 1, n. 2, §3: de decorandis clericis titulo praelatitio 

C. 45: de sacro ritu, per quem quis fit clericus 

C. 46, § 1: de eodem 

C. 52: de adscriptione patriarchatui tantum 

C. 55, § 1: de privilegio fori in particularibus locis non vigente 

C.71: de disciplina coelibatus clericorum singulorum rituum 

C. 72: de nuptiis clericorum subdiacono inferiorum 

C. 76: de officio divino a clericis persolvendo 

C.77: de barba gestanda et annulo a clericis utendo. 

C.95: de qualitatibus promovendorum ad officia ecclesiastica 


(CIC, ¢. 153) 
C. 104, § 1: de convocatione ad electionem (CIC, ec. 162, § 1) 
C. 105: de electione per epistolam vel procuratorem (CIC ec. 
163) 
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.109, $1, n. 5: incapacitas ad suffraginm in electionibus 


(CIC, ec. 167, § 1, n. 5) 


. 110: de suffragio seripto in casu infirmitatis (CIC, c. 168) 
.113, §2: de inspiciendorum suffragiorum forma (CIC, ec. 


171) 


. 117, § 2: de breviore quam 8 dies termino ad electionem ac- 


cipiendam 
119, § 1: de breviore quam octo dies termino ad petendam 
confirmationem electionis 


2 


. 134, § 3: de modo procedendi in remotione parochorum amo- 


vibilium 


. 135, § 2: de eodem modo in translatione parochorum 
. 216, § 2, n. 2: de potestate Patriarchae in fideles sui ritus 


extra patriarchatum 


. 227: de praeside in synodo de eligendo Patriarcha 

. 228, § 2, n. 2: de scrutatoribus in eadem synodo 

. 229, § 1: de conficiendis schedulis in eadem synodo 

. 233: de formula et modo intimandae electionis in Partri- 


archam 
e modo proclamationis et inthronizationis Patri- 
archae electi 
236, § 1: formula professionis fidei a novo Patriarcha emit- 
tendae 


. 237, § 1, n. 2: de subscriptione actorum electionis Patri- 


archae ab omnibus electoribus 


. 252, § 1, n. 1: de informationibus circa Episcopos nominan- 


dos a Patriarcha colligendis 


. 252, § 2, n. 2: de iure Patriarchae proponendi candidatos ad 


sedes episcopales 


. 255, § 1: de designandis scrutatoribus in eligendis Episcopis 


extra synodum 


. 260, § 1, n. 2: iura Patriarchae 
. 261, §1: de mittendo presbytero a Patriarcha ad curam 


fidelium extra patriarchatum 


. 262, § 1, n. 1: de mittendo visitatore eorumdem fidelium 
. 269, § 2: determinatio oblationum pro Patriarcha a synodo 


patriarchali 


. 271: Statuta personalia etiam iuri particulari non con- 


traria 
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C. 272: de commemoratione Patriarchae in divinis officiis a 
clericis 

C. 277: de Liturgia pro populo quatuordecies in anno a Patri- 
archa applicanda (cf. c. 404) 

C. 281: de conventione Patriarchae cum Auctoritate civili non 
contraria legi communi vel peculiari 

C. 285: de peculiaribus privilegiis et facultatibus Patriarchae, 
praesertim de iure exclusivo charisma conficiendi 

C. 287, § 2: de personis constituendis in curia patriarchali 

C. 287, § 3: normae pro curia patriarchali 

C. 290, § 1: de praeside Synodi permanentis, absente Patriarcha 

C. 307: de Administratore patriarchatus, vacante sede patri- 
archali 

C. 327: de potestate Archiepiscopi in Synodo archiepiscopatus 
et electionum 

C. 329: determinatio oblationum pro Archiep. in Synodo archi- 
episcopatus (cf. c. 269, § 2) 

C. 334: de usu supercamelaucii albi ab Archiepiscopo 

C. 342, n. 2: de interventu Synodo archiepiscopali et provinciali 
Superioris monasterii sui iuris 

C. 362, § 2: Exarchus superior monasterii sui iuris regitur iure 
particulari 

C. 363, § 3: de numero suffragiorum maiore quam absoluta pars 

in huius Exarchi electione 

C. 364, § 3, n. 3: de benedictionibus impertiendis ab hoc Exarcha 

C. 364, § 3, n. 4: de ritibus cum chrismate ab hoc Exarcha per- 
ficiendis 

C. 367, § 2, n. 2: de benedictione ad liceitatem tantum requisita 
ad ordines minores conferendos ab Exarcho Apostolico sine 
charactere episcopali 

C. 370, § 2: de peculiaribus statutis et conventionibus inter Ex- 
archum Apostolicum et Superiorem religiosum (cf. CIC, ec. 
296, § 2) 

C. 371: de iisdem (ef. CIC, c. 297) 

C. 387, § 1: praescripta proprii ritus de prima dignitate prae- 
latitia pro Exarcho Apostolico 

C. 387, §2: de benedictione Exarchi Apostolici in collatione 
huius dignitatis 

C. 393: de idoneitate probanda candidati in Episcopum 
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C. 395: designatio Episcopi secundum concordata vel alias con- 
cessiones 

C. 401, n. 1: de officio divino in cathedrali 

C. 401, n. 2: de officiis divinis in civitatibus 

C. 408, § 2: de visitandis liminibus Patriarchae ab Episcopo 

C. 404, § 1: de Liturgia pro populo quatuordecies in anno ab 
Episcopo applicanda 

C. 412: de victu et expensis in visitatione canonica (cf. CIC, c. 
346) 

C. 414, § 2: de praecedentia Episcoporum in patriarchatibus 

C. 416: in privilegiis ab Episcopis utendis ratio habenda est 
proprii ritus 

C. 422, § 3: de dispensatione Patriarchae concedenda non con- 
vocandi ab Episcopo conventum eparchialem 

C. 424, § 1, n. 8: de clericis ad conventum eparchialem desig- 
nandis 

C. 452, § 1: de consistorio episcopali substituente officium ex- 
aminatorum eparchialium et parochorum consultorum 

C. 456, § 1: de officio examinatorum eparchialium in processi- 
bus de remotione vel translatione parochorum 

C. 464, § 1: de capitulo canonicorum ecclesiae cathedralis 

C. 465, § 3: capitula, ubi vigent, reguntur iure particulari 

C. 466, § 1: de relatione capitulum inter et parochum (cf. CIC, 
c. 415, § 1) 

C. 469: de regente eparchiam vacantem in patriarchatibus ante 
designationem Administratoris 

C. 473, §1: de iurisdictione in spiritualibus et temporalibus 
huiusmodi regentis 

C. 479, n. 2: de modo erogandi emolumenta ad futurum Episco- 
pum spectantia 

C. 479, n. 1: retributio Administratoris eparchiae a Patriarcha 
designanda 

C. 481, § 4: de competentia Patriarchae in nominando, remo- 
vendo, etc., oeconomo eparchiali 

C. 485, § 1: de facultatibus protopresbyteri (cf. CIC, c. 447, § 1) 

C. 493: de qualitatibus parochi (cf. CIC, ec. 453, § 2) 

C. 500, § 4: de provisione paroeciarum per concursum (cf. CIC, 
c. 459, § 4) 
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C. 501, §2, n. 2: de removenda consuetudine retinendi plures 
parochos in eadem paroecia 

C. 502: de modo ineundae administrationis paroeciae 

C. 503: de functionibus parocho reservatis 

C. 504, § 1: de praestationibus parochi (ef. CIC, c. 463, § 1) 

C. 507, § 1: de Liturgia pro populo decies in anno a parocho et 
quasi-parocho applicanda 

C. 508, § 2: de officii divini celebratione diebus dominicis et festis 

C. 517, § 5: de residentia vicarii cooperatoris in paroeciis (cf. 
CIC, ec. 476, § 5) 

C. 528, § 1: de praescriptionibus Hierarchae loci circa Actionem 
Catholicam 

C. 536; 539, § 2-3; 540; 541, § 4; 542, §1; 543; 544, §1, 2, 3; 
545: statuta consociationum 

C. 550: normae aggregationum ad monasteria 

C. 551: regulae tertiariorum 

C. 558: statuta aliaeve normae consociationum 


Now if we consider all these references to particular law 
found in this part of the Oriental Code, we may conclude: 

(1) To reach a decision in the case of some of these laws 
it may be necessary to look into the particular sources of all 
seventeen rites. 

(2) For the most part these laws have application in the 
patriarchal Churches or rites. 

(3) No single criterion can be indicated for the admission 
of all these particular laws in the Code. There appear to be 
various criteria why these particular laws have not been made 
conformable to a single general law: 

(a) The particular constitution of certain rites, e.g., the 
patriarchal rites. While not all rites are patriarchal, the Su- 
preme Legislator did not wish to suppress the proper disci- 
pline of any patriarchal rite. 

(b) Some obligations of certain rites cannot be generalized, 
e.g., the various obligations of the divine office and of celi- 
bacy. 

(c) Some institutes are found only in certain rites, e.g., 
chapters of canons (Ukrainian and Rumenian rites). It is 
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reasonable that these be ruled by their own particular law. 

(d) Some of the laws in question are taken from the Latin 
Code, and may not be applicable in all Oriental rites, as noted 
in the above listing. 

(e) Many of these laws determine very particular institutes, 
which it would be very difficult for the Supreme Legislator to 
generalize, e.g., the discipline concerning subdeacons who are 
not admitted to major orders; the discipline concerning dea- 

-cons who are not admitted to the priesthood. 


C. INvERRITUAL LAw 


The third property of this part of the Oriental Code is its 
determination of interritual relations. 

It is first necessary to remark that in both codes (CIC and 
Oriental) there are some canons which determine interritual 
relations. These constitute a body of interritual law which in 
its comprehension may be universal (if it affects all rites) or 
non-universal, as stated above. 

Of the canons of the CIC which, until the appearance of 
the Oriental Code, determined interritual relations, some are 
still in vigore, because not all parts of the Oriental Code have 
been promulgated (e.g., CIC, c. 756). Others are no longer 
in vigore because they have been abrogated by the new Ori- 
ental Code. 

The matter must be considered in this way. Within both 
codes there is a special interritual law given by the same Leg- 
islator. The relation between these canons in the two codes 
must be determined according to the principle expressed in 
the CIC, ec. 22: “ Lex posterior, a competenti auctoritate lata, 
obrogat priori, si id expresse edicat, aut sit illi directe con- 
traria, aut totam de integra ordinet legis prioris materiam.” 
We may not say that the Oriental Code is for Orientals only, 
and therefore does not oblige the Latin Church, because the 
interritual law is a special law common to both Orientals and 
Latins, without any distinction on account of the code in 


8 Cf. Dausend, Das interrituelle Recht im Codex J.C. (Paderborn, 1939). 
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which it is promulgated. Now the Oriental Code is lex pos- 
terior, and therefore interritual canons of the CIC, if they are 
contrary to the Oriental Code, are abrogated.® 

What was said concerning the relation between the Ori- 
ental and Latin Churches must be repeated concerning the 
relations among the different Oriental rites. Some of the 
canons in the new Oriental Code determine these relation- 


® This is evident from the authentic interpretation of c. 86 of MP Crebrae 
allatae, compared with c. 1095 of the CIC. Some authors maintained that c. 
1095 (CIC) was still in force after MP Crebrae allatae, with regard to Orien- 
tals. In other words, they held that a Latin pastor or Ordinary was still com- 
petent in his own territcry to assist at the marriage of two Orientals according 
to ec. 1095, §1, n. 2. The above-mentioned declaration, however, was contrary 
to this opinion, on the basis that c. 86 of MP, as the lex posterior, is deroga- 
tory to c. 1095 of the CIC (similarly, c. 88, §3, abroget c. 1097, §2, CIC)— 
AAS, XLV (1953), 313; given on May 3, 1953. 

“Can. 86, $1, n. 2 MP sequitur ad rem quod attinet can. 1095, §1, n. 2 
(Parochus et loci Ordinarius valide matrimonio assistunt .. .) ‘2°. Intra fines 
dumtaxat sui territorii; in quo matrimoniis nedum suorum subditorum, sed 
etiam non subditorum valide assistunt’ addit tamen conditionem quae in CIC 
non invenitur: ‘dummodo sint sui ritus.’ Non obstante hac additione aliqui 
censuerunt parochum et Ordinarium latinum in proprio territorio valide as- 
sistere matrimonio duorum Orientalium, asserentes normas MP obligare 
Orientales, non vero Latinos, nisi expresse mentio Latinorum facta sit. 
Eandem regulam dein transtulerunt ad parochum et Hierarcham orientalem, 
qui assistunt in territorio proprio unioni duorum Latinorum, intelligentes addi- 
tionem ‘modo sint sui ritus’ de solis orientalibus inter se agentibus. Sed iam 
ante Responsum nunc datum haec interpretatio admitti non potuit; nam modo 
omnino generali et sine exceptione requiritur in can. citato ut contrahentes 
eiusdem ritus sint atque parochus et Hierarcha loci. Hic sane sermo est de 
parocho et Hierarcha orientali; sed quod neque parochus vel Hierarcha loci 
latinus valide assistunt matrimonio duorum Orientalium, elucet ex can. 90, § 1, 
n. 1 MP, ubi dicitur: ‘§ 1. Ad statutam superius formam servandam tenentur: 
1°. Omnes in catholica Ecclesia baptizati et ad eam ex haeresi aut schismate 
conversi . . . quoties inter se matrimonium ineunt.’ Haec forma superius 
statuta exigit ut parochus et Hierarcha assistens sit eiusdem ritus atque con- 
trahentes. Ceterum dubium nunc solutum est Responso Pont. Commissionis 
ad redigendum Codicem I.C.O., unde constat parochum et loci Hierarcham 
ritus orientalis non valere valide assistere matrimonio duorum fidelium latini 
ritus, neque parochum et loci Ordinarium latini ritus valide assistere valere 
matrimonio duorum fidelium orientalis ritus..—Herman, “ Adnotationes” [to 
authentic interpretation of MP Crebrae allatae, c. 86, $1, n. 2] Monitor Eccle- 
siasticus, LX XVIII (1953), 581-2. 
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ships. These canons, together with the interritual canons of 
the Latin Code (if not abrogated), constitute the body of 
actual interritual law. 

The fourth part of the Oriental Code embodies much inter- 
ritual law, either in the special title De Ritibus Orientalibus, 
or in canons scattered through the other titles: 


1. De Ritibus Orientalibus (c. 1-15) 


Nearly all the canons in this title are interritual and some 
of them change or abrogate the corresponding canons of the 
CIC. They may be summarized as follows: 

C. 1, §2: By reason of ec. 15, both Oriental and Latin 
Ordinaries who have Orientals under their jursidiction must 
watch over the observance of the proper rite of the Orientals 
and may not permit or tolerate any changes in the rite. 

C. 1, § 3: The clergy and religious are forbidden to urge the 
introduction of any change in another rite. 

C. 2, §1: As a general principle, the minister of the sacra- 
ments must follow his own rite, even if the faithful are of a 
different rite. This applies also to assistance at marriages ac- 
cording to an authentic interpretation." Therefore, if both 
spouses are of the Latin rite but the assisting priest (compe- 
tent, e.g., by reason of delegation) is an Oriental, the mar- 
riage must be celebrated according to the Oriental form, that 
is, the benedictio is necessary for the validity of the marriage. 

C. 2, $2: A general obligation imposed on all concerned 
who have the care of the faithful (that is, not only the pastor 
whose church they should attend, but also the pastor whose 
church they actually attended) to persuade them to attend 
the churches of their own rite for divine offices, especially on 
Sundays and holy days.’* 


10“ Praescriptis can. 1 §2, 4, 5, 7, 10, 11 §2, 13 tenentur clerici et fideles 
cuiusve ritus, latinis haud exclusis.” 
11 AAS, XLV (1953), 104; given on January 8, 1953. 


12 From this paragraph it cannot be proved that Orientals are not obliged to 
assist at holy Mass on Sunday or that it is sufficient for the fulfillment of the 
Sunday obligation to attend any divine office. In point of fact the specific 
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C. 3: The diversity of rites should not become an obstacle 
to the spirit of unity and peace. 

C. 4: This canon supposes a cumulative jurisdiction in 
some places and recommends a unity of action promoted by 
the different Hierarchs among the clerics of different rites for 
the common good of religion and for the preservation of dis- 
cipline among clerics. 

C. 5: The sources cited for this canon give an example of 
the application of the rule expressed. The rule is directed 
especially to Latin missionaries working in Oriental regions 
who sometimes may not be in complete accordance with the 
competent Hierarch of the single or predominant Oriental rite 
of the place, as the following quotation indicates: 


In quo praestando, hoc tamquam principium ex ipsa (Bene- 
dictina Constitutione Demandatam) deprompsimus, sacerdotes 
nempe latinos eo tantum consilio ab Apostolica Sede in illas 
regiones mitti, ut sint Patriarchis et Episcopis in adiutorium et 
levamen; cauto propterea ne utendo facultatibus sibi concessis 
eorum iurisdictioni praeiudicium inferant et numerum subdito- 
rum imminuant: (Const. Demandatam, n. 13) ex quo perspic- 
uum extat quibus legibus officia eorundem Latinorum ad Hier- 
archiam Orientalem sint temperanda.* 


C. 6, § 1: In the CIC, ec. 98, § 1, different Catholic rites are 
mentioned. This terminology seems to be unfortunate, since 
a rite cannot be Catholic or non-Catholic. (Ukrainian Cath- 
olics are of the same rite as Ukrainian Orthodox; similarly, 
Protestants belong to the Latin rite, as do Catholics of the 
Latin rite.) For this reason the corresponding paragraph in 


obligation depends on the particular rite. The decree Cum data fuerit (AAS, 
XXI [1929], 158; art. 36) specifically supposes the obligation to attend holy 
Mass and determines only the church in which this obligation may be satis- 
fied. A similar purpose is intended in c. 2, §2, namely, a determination of the 
churches in which the faithful should be urged to satisfy their Sunday obliga- 
tion. What this obligation is specifically, the canon does not declare. 


13 Orientalium dignitas, November 30, 1894—Collectanea S.C.P.F., n. 1883, 
prooemium. 
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the Oriental Code changes ec. 98, § 1, of the CIC, suppressing 
the world catholicos and leaving only: inter varios ritus. 

By this omission, moreover, the sense of the canon was also 
changed. Because the CIC, despite its unfortunate termi- 
nology, wished to determine the relation between Latin and 
Oriental Catholics only,** and was not concerned with non- 
Catholics, the sense of the canon of the CIC was: inter varios 
ritus catholici ad illum pertinent. . . . Now in the new inter- 
ritual law (i.e., in the Oriental Code), the question has a 
wider comprehension, embracing not only Catholics, but all 
the baptized, that is, everyone included in the concept of rite. 

C. 6, § 2: This paragraph is also a change introduced into 
the interritual law. Previously (i.e., according to the Latin 
Code, always concerned in interritual matters with the rela- 
tion between the Latin and Oriental rites) the Baptism of a 
person in one rite who should have been baptized in another 
rite required an apostolic dispensation. Now, according to 
the Oriental Code, such a Baptism requires only the permis- 
sion of the proper Hierarch, with a just cause: “ vel ob aliam 
iustam causam de licentia proprii Hierarchae,” that is, of the 
Hierarch in whose rite the Baptism should have been per- 
formed. The rule previously formulated by canonists is now 
stated by the Oriental Code, that in all such exceptional cases 
the rite of the baptized is still that in which he should have 
been baptized.” 

C.7: This canon embodies another change in the interritual 
law in accordance with the new Oriental Code. According to 
the Latin Code (c. 98, § 2), clerics were forbidden to induce 
Latins to transfer to an Oriental rite or to induce Orientals to 
transfer to the Latin rite. Now there are two additional pre- 
scriptions: (a) All are included in the prohibition; and (b) 


14 Bouscaren-Ellis, Canon Law (3. ed., Milwaukee: Bruce, 1957), pp. 84-85. 
Cf. Michiels, Principia Generalia de Personis in Ecclesia (2. ed., Parisiis- 
Tornaci-Romae, 1955), p. 304; Herman, “ De ritu mulieris,” Periodica, XXIX 
(1940), 14 (disputatur). 


15 Lover, “New Law Affecting Our Dealings with Oriental Catholics,” The 
American Ecclesiastical Review, CXXXVIII (1958), 250. 
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the prohibition extends to transfer from any rite to any other 
rite. 

C. 8, §1: The permission of the Holy See is required for 
transfer from one rite to another. This differs from the pre- 
ceding discipline as follows. 

In the CIC, ec. 98, § 3, required the permission of the Holy 
See only for transfer from the Latin to an Oriental rite and 
vice versa. The CIC did not legislate on the question of 
transfers from one Oriental rite to another. On this point the 
rule had been laid down by the Congregation for the Propaga- 
tion of the Faith, November 20, 1838: ** (a) If the Eucharis- 
tic matter (leavened or unleavened bread) was different in the 
two rites, then the permission of the Holy See was needed for 
the transfer (e.g., from the Syriac rite to the Maronite rite) ; 
but (b) if the Eucharistic matter was the same in both rites, 
then there was needed only the consent of the two proper Or- 
dinaries (that is, the Ordinary a quo and the Ordinary ad 
quem, e.g., in a transfer from the Syriac to the Melchite rite). 

At present the rule is made general in the sense that any 
transfer of rite requires the permission of the Holy See. 

In connection with this matter, some authors maintained 
that the permission of the Holy See referred to in the CIC, 
ce. 98, § 3, was not required for the validity of a transfer of rite. 
Among these Coronata may be mentioned.** Now it is ex- 
pressly stated in MP Cleri sanctitati that the permission is 
necessary for validity. 

Finally it must be noted that this rule affects all transfers 
from one rite to another by the baptized, with one exception. 
Baptized non-Catholics of an Oriental rite are given a special 
norm (in ce. 11) for the case of their return to the Catholic 
Church. From this it must be concluded that baptized Prot- 
estants are considered as belonging to the Latin rite and that 
their transfer to any Oriental rite without the permission of 


16 Collectanea, n. 878. 
16a Jnstitutiones 1.C. (2. ed., Taurini, 1939), I, 156. 





234 THE JURIST 


the Holy See is invalid, whether they persist in their error or 
return to the Catholic Church. 

C. 8, § 2: In this paragraph the most important canonical 
reason for a change of rite is given, namely, to return to the 
rite of one’s ancestors. 

C. 9: This canon concerning the transfer of a wife to the 
rite of her husband (which corresponds to the CIC, ec. 98, § 4) 
changes the preceding discipline of this interritual law and 
cancels all exceptions to the general rule. 

CIC, c. 98, § 4, permitted exceptions found in particular 
law: “nisi iure particulari aliud cautum sit.” These particu- 
lar norms existed in two rites: (a) S.c. Concordia between 
Ukrainians and Latin Bishops of Galicia, by the force of which 
the wife was prohibited to change her rite in an interritual 
marriage.’* (b) Law for Italo-Greeks (Benedict XIV, const. 
Etsi pastoralis, May 26, 1742), by the force of which the Italo- 
Greek wife could transfer to the Latin rite of her husband but 
had no right to come back soluto matrimonio; on the other 
side, transfer was not permitted for the wife of Latin rite in 
such an interritual marriage.”® 

The exceptions are now revoked. In addition, the CIC, c. 
98, § 4, governed only the relation between the Latin and Ori- 
ental rites, while the present interritual canon determines this 
among all the rites. 

C. 10: This canon decrees what was previously the opinion 
of authors, namely that children before puberty should follow 
the father in changes in rite. In mixed marriages they follow 
the Catholic mother. 

C. 11: A new discipline is introduced by this canon, which 
supplements that of canon 8, §1. As already indicated, the 
new Oriental Code introduces the clear distinction between 
baptized non-Catholics of the Oriental rites and those of the 
Latin rite. The present canon speaks expressly only of the 
former. If these return to the Catholic Church, they may se- 


17 Collectanea S.C PF., n. 1243; dated October 6, 1863. 
18 Ibidem, n. 338, § VIII, n. VIII, IX. 
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lect any rite they choose, including the Latin. The following 
remarks must be made on this point: 

(1) By baptized non-Catholics are meant those who were 
never in the Catholic Church, but were baptized and remained 
outside of the Catholic Church. Apostates are not considered 
here, nor are those who were baptized outside of the Catholic 
Church, returned to it, and then apostatized. 

(2) Baptism “outside of the Catholic Church” depends 
upon the intention of the subject or of the one who according 
to nature substitutes for him in this matter, e.g., parents.’® 

(3) Those who have reached the use of reason and whose 
parents have returned to the Catholic Church, but who never- 
theless refuse to follow them, are considered as remaining out- 
side the Catholic Church; if it is a case in which the parents 
also change their rite (c. 11), then the impubes make the same 
change of rite ipso iure (c. 10). The infantes, however, whose 
parents have returned to the Catholic Church are not con- 
sidered as remaining outside the Church.”° 

(4) Baptized non-Catholics of the Oriental rites are here ex- 
pressly opposed to baptized non-Catholics of the Latin rite, 
i.e., Protestants, who consequently are not embraced by this 
canon. 

The former now have the right by law to select their rite 
upon their return to the Catholic Church. This is a change 
from the preceding discipline, which permitted—for the pres- 
ervation of the Oriental rites—these non-Catholics to select 
their rite, but only from among the Oriental rites." The only 


19 Cf. Gasparri, T’ractatus Canonicus de Matrimonio (Roma, 1932), n. 569 ss. 
Marx, “ The Question of Those Baptized ‘in Ecclesia Catholica,’” Tue Jurist, 
XVIII (1958), 453-458. 


20“ Hi enim una cum parentibus Ecclesiae catholicae incorporantur.”—Sipos, 
Enchiridion I.C. (6. ed., Romae, 1954), p. 519, n. 47. Coronata holds that this 
is uncertain—De Sacramentis, III (Taurini, 1946), 447. 


21“Tlle proinde ad Ecclesiam catholicam rediens poterit quem maluerit 
orientalem ritum eligere et sequi.”—S.C.P.F. June 15, 1876, Collectanea, n. 
1458. 

“Quod vero ad haereticos et schismaticos pertinet, qui ad Ecclesiae sinum 
redeunt, permittendum censuit S.C. ut ortentalem ritum qui magis iis placuerit 
amplectantur.”—S.C.P.F., November 20, 1838, Collectanea, n. 878. 
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case in which they could transfer to the Latin rite was when 
they made such a transfer a condition sine qua non of their 
conversion.”” The same canon recommends that such persons 
returning to the Church should retain their own rite.”* 

C. 11, § 2: The reception of a baptized non-Catholic of the 
Oriental rite into the Catholic Church is the right of the Hier- 
arch. Therefore the cleric must obtain from the proper Hier- 
arch the potestas delegata for such reception. In the case in 
which the non-Catholic wishes to be received into another 
rite, the cleric, in addition to obtaining delegation from the 
proper Hierarch, must inform the Hierarch of the rite se- 
lected, preferably before the actual reception. It is clear that 
the Latin priest may also do this under the same conditions 
(ef. ce. 15). 

C. 12: The unbaptized person who enters the Catholic 
Church may be baptized in any rite he selects. In this matter 
there are no theoretical changes of the preceding discipline, 
but there are some of a practical character. Therefore un- 
baptized “ Protestants,” as well as all infidels (after puberty), 
may be baptized in any rite they select. Not even in mission 
territory may the above-stated right be denied to converts. 
This option of rite applies also in the case of children before 
puberty, if their parents are unbaptized and select a rite for 
them. But if their parents are baptized non-Catholics, by law 
the children have determined for them the rite in which they 
must be baptized, i.e., the rite of the parents.** The question 


22“Si qua ex dissidentibus communitas vel familia vel persona ad cath- 
olicam unitatem venerit, conditione velut necessaria interposita amplectendi 
latini ritus, huic ritui remaneat ea quidem ad tempus adstricta, in eius tamen 
potestate sit ad nativum ritum catholicum aliquando redire.”—Orientalium 
dignitas, November 11, 1894, n. 11, Collectanea, n. 1883; Synodus Romana 
Arm. 1911, n. 626; pro Russis, AAS, XXI (1929), 608. It had been declared, 
however, that Constitution Orientalium dignitas of Leo XIII was directed to 
the Orient only, not to the United States. 


23 Cf. “The Melkite Church and the Code of Canon Law for the Oriental 
Churches,” The Eastern Churches Quarterly, XII (1958), 287-293. 


24 CIC, c. 756, §1. Some authors say that in this last case of non-Catholic 
parents, the rite of the baptized is determined by the rite of the Catholic 
minister. Cf. Petrani, De Relatione Iuridica inter Diversos Ritus in Ecclesia 
Catholica (Taurini-Romae, 1930), p. 64; Coronata, Institutiones I.C. (2. ed., 
Taurini, 1939), I, 155. 











CODE OF ORIENTAL CANON LAW 237 


arises whether Protestants who are doubtfully baptized have 
this option, after puberty. It seems that they do, because 
their freedom is not restricted.” 


25 Sipos, Enchiridion I.C. (6. ed., Romae, 1954), p. 75, n. 29. 

With regard to the selection of rite by the person to be baptized, that age 
is required which is necessary for one to decide his own state, namely, the age 
of puberty. This statement is now confirmed by the analogy with c. 10 of MP 
Cleri sanctitatt. Prior to the issuance of this MP, the opinions of authors on 
the point were divided, probably because of the explanation of the term proles 
in the CIC, c. 756: 

(1) Some authors required only the use of reason for the selection of rite 
by the person to be baptized, e.g., Cappello (Summa J.C. [4. ed., Romae, 
1945], I, 170), Coronata (Institutiones I.C. (2. ed., Taurini, 1939], I, 155), 
Michiels (Principia Generalia de Personis in Ecclesia [1. ed., Lublin, 1932], 
p. 275). 

(2) Other authors required that the person have reached majority, e.g., 
Sipos (Enchiridion I.C. [4. ed., Pecs, 1940], p. 92; and also in 6. ed. [Romae, 
1954], p. 75), Dausend (Das interrituelle Recht im Codex J.C., pp. 84-86). 

(3) Still other authors denied this free selection of rite to the offspring of 
Catholic parents, on the principle that once a proles, always a proles. From 
this they concluded that a person even though he had reached majority was 
always obliged to be baptized in the rite of his parents, even if they were 
dead. See Ploech] (“ Non-solemn Baptism and the Determination of Rite,” 
Tue Jurist, V [1945], pp. 385-386) and, in an edition later than the one cited 
above, Michiels (op. cit. [2. ed., Parisiis-Tornaci-Romae, 1955], p. 311). 

Before the age of puberty, the children to be baptized do not select the rite 
themselves. It is determined by the law if their parents are baptized (c. 756 
of the CIC; c. 6 of MP Cleri sanctitati), or by the decision of their infidel 
parents (c. 12 of MP Cleri sanctitati), or by the rite of the minister. 

This is different from the case of the selection of religion (Catholic or non- 
Catholic), when the parents’ substitute their will for the will of the child only 
before the child has reached the use of reason. See c. 745, $2, of the CIC, 
concerning the subject of baptism. 

Hence there must be distinguished three possible decisions made by the 
parents (or others who substitute for them): 

(1) The parents decide, before the child reaches the age of reason, whether 
he is to be baptized or not, in accordance with the natural law (c. 745, § 2, 
n. 1, and c. 750 of the CIC). 

(2) The parents decide, before the child has reached the use of reason, 
whether he is to be baptized in the Catholic Church or outside of the Catholic 
Church; they also decide whether to transfer the child to or from the Catholic 
Church. See CIC, c. 745, §2, and c. 751. 

(3) In addition, it is according to the rite or the decision of the parents, 
that the rite of the child before the age of puberty is determined. This may 
occur either together with his Baptism (c. 756 of the CIC) or upon the change 
of rite of the parents (c. 10 of MP Cleri sanctitati). 
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C. 18, §1: This canon determines the exact moment at 
which the transfer to another rite becomes effective. It is at 
the time of the oral declaration made in the presence of wit- 
nesses: either of the Hierarch of the new rite, or of the pastor 
of the same rite, or of the priest (delegated by the same Hier- 
arch or pastor), together with two other witnesses. 

The single exception to this rule is the case of the wife in 
matrimonio ineundo, who makes a written declaration. But 
the wife is also obliged to the preceding form of declaration, if 
she changes her rite matrimonio perdurante. 

Mention should be made of the fact that long before the 
issuance of MP Cleri sanctitati, Fr. Herman had written: 
“Exoptandum est de iure condendo omnes qui ab uno ad 
alium ritum transeant, explicito praecepto teneantur saltem 
ad transitum parocho a quo et parocho ad quem denunti- 
andum.” 758 

C. 13, § 2: Recording of change of rite: (a) The declaration 
(oral or written) must be noted in the baptismal register of 
the parish where the declaration was made. (b) The pastor 
of the new rite must inform the pastor of the parish where the 


With reference to the parents’ choice of Baptism of the child in the Catho- 
lic Church or outside of it, the following may be quoted from Wernz-Vidal 
(Ius Canonicum, tom. IV, vol. I [Romae, 1934], pp. 53-55): “ De vi seu sensu 
formulae ‘ Baptizatus in Ecclesia catholica’... Quare theologice, quilibet in 
infantia baptizatus, non sectae adscribitur, sed verae Ecclesiae, a qua discedere 
poterit per pravam dissensionem cum ad adultam aetatem pervenerit. Nihil- 
ominus Ecclesia in suo iure disciplinari alios habet baptizatos in Ecclesia 
catholica, quos cogere vult et subiicere suis legibus; alios habet ut baptizatos 
extra Ecclesiam catholicam quos non vult cogere et subiicere suis legibus, 
saltem aliquibus. En sensum iuridicum illius clausulae explicandae ... Cri- 
terium Ecclesiae in sua legislatione hoc est: 1) ut in iis, qui baptizantur ex 
propria ipsorum petitione (adultis), attendat ad intentionem baptismum 
petentis; hi sunt sui iuris et possunt habere intentionem conformem aut con- 
trariam fini operis i.e. baptismi, qui iure divino ordinatur ad aggregandum 
baptizandum verae Ecclesiae a Christo conditae in unitatem verae fidei et 
ecclesiasticae communionis; 2) in iis, qui sui iuris non sunt (infantibus) 
attendit ad intentionem illius sub cuius iure sunt (parentum et in eorum 
defectu tutorum), qui possunt habere intentionem fini operis conformem aut 
contrariam sive ex malitia sive etiam ex ignorantia.” 


25a “De Ritu Mulieris,” Periodica, XXIX (1940), 16. 
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person was baptized, for insertion in the baptismal register. 
(c) If there had been previous transfers of rite, every one of 
the pastors who had received a declaration must also be in- 
formed of the new change of rite, for notation of it in the bap- 
tismal registers. 

In receiving baptized non-Catholics of the Oriental rites 
into the Catholic Church, but in a rite other than that of the 
receiving priest, only the Hierarch of the new rite must be in- 
formed. He then sees to the notation in the baptismal reg- 
ister of the parish to which the new convert will belong.*® 

C. 14: No change of rite takes place by reason of subjection 
to the Hierarch or pastor of another rite. 

C. 15: This canon specifies the canons of MP Cleri sanctitati 
on rites which oblige clerics or faithful of all rites including 
the Latin; these are: c. 1, § 2; c. 4; c. 5; ¢. 7; ¢. 10; ¢. 11, § 2; 
c. 13, as above. 


2. Interritual Canons in Other Titles of MP 
Cleri Sanctitati 


C. 87 (CIC, c. 106), n. 4: Diversity of rite is not considered 
in matters of precedence. 

C. 42: In this canon a special interritual disposition is 
made: Patriarchs and Bishops may confer the title of Prelate 
on clerics of other Oriental rites, but may not do this for 
clerics of the Latin rite. 

C. 219: The order of precedence among the Patriarchs of 
different rites: 

(1) In the churches and at the divine offices of his own rite 
the Patriarch (jurisdictional or titular) has precedence over 
all Patriarchs (jurisdictional and titular) of other rites. 

(2) A jurisdictional Patriarch has precedence over titular 
Patriarchs (including the Latin), outside of the Roman Curia, 
which has its own law of precedence. (All Patriarchs of the 
Oriental rites de norma are jurisdictional. In the Latin rite 


26 The reason is this: In such a case the priest who receives the new con- 
vert is not the pastor of the new rite, and the obligation of c. 13, § 2, is not im- 
posed on him. 
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the jurisdictional Patriarchs are those of Jerusalem and Alex- 
andria; all others are titular.) 

(3) Among the jurisdictional Patriarchs themselves and 
among titular Patriarchs themselves (without reference to 
rite: CIC, c. 106, n. 4) the following is the order of precedence: 
Constantinople, Alexandria, Antioch, and Jerusalem. 

(4) If more than one Patriarch has the title of one of these 
sees (e.g., Latin and Melchite Patriarchs of Jerusalem, both 
jurisdictional), precedence is decided by priority of promo- 
tion; if promotion was at the same time, by seniority. The 
same norm of precedence holds among other Patriarchs of the 
Orient, as they may be called (i.e., first according to their pro- 
motion, and then according to their seniority). These are of 
Oriental and of Latin rite. The Armenian and Chaldean Pa- 
triarchs of the East and West Indies are of the Latin rite and 
both are titular only. 

According to the above rules of precedence of Patriarchs, 
the following criteria may be listed; they must be applied in 
the order given: 


(1) the proper rite (in churches and at divine offices)—pre- 
ceding Patriarchs not in their own churches, etc.; 

(2) the jurisdictional dignity of Patriarchs,—preceding 
titular Patriarchs; 

(3) the special dignity of the five patriarchical sees—pre- 
ceding Patriarchs without this special dignity (except 
in the Roman Curia) ; 

(4) priority of promotion to the patriarchal dignity; and 

(5) seniority of person. 


C. 340, § 3: Synods of different rites: This kind of synod is 
especially needed in a territory which is common to several 
rites and where there are different interritual problems. 

Does this canon refer to an interritual synod of Oriental 
rites in themselves or also to an Oriental-Latin synod? We 
may note that this paragraph does not have any sources listed. 
But there is no limitation in the text of the canon to Oriental 
rites only. Actual circumstances, when in the same territory 
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the full ecclesiastical organization of both Oriental and Latin 
rites exists, will sometimes recommend this species of Ori- 
ental-Latin synod. 

(a) The members of an interritual Synod are the Bishops 
and other Hierarchs of different rites who have a deliberative 
vote (c. 341). No territorial limits are mentioned because this 
will depend on the species of the Synod: provincial, national, 
or of the entire rites. In fact all this will depend on the Holy 
See, which has full control of such Synods. (b) The permis- 
sion to convoke this Synod comes from the Roman Pontiff, 
who (c) determines the places for the Synod, and (d) ap- 
points his Legate (i) to convoke it and (ii) to preside over it. 
(e) The decrees of such a Synod (c. 349) are to be sent to the 
Holy See and may not be promulgated before recognitio (ce. 
350). (f) An interritual Synod is also governed by the other 
canons which regulate the different kinds of Synods: patri- 
archal, archiepiscopal, provincial, Synod for several provinces. 

C. 351, § 2: It is expedient that residential Bishops, not 
subject to a Patriarch or Metropolitan, as well as Exarchs 
with their own territory and apostolic Exarchs, even though 
of different rites, take part in the annual meetings of Hier- 
archs of the same place. This canon corresponds to CIC, ec. 
292, § 2, with some differences: 

(1) The meeting of Hierarchs according to the Latin Code 
must be held at least every five years; according to the Ori- 
ental Code, at least once a year. 

(2) The Latin Code supposes that the participants in the 
provincial meetings, including those mentioned in c. 285 
(CIC), are of the Latin rite only; the Oriental Code supposes 
participants of different rites, but of the same territory. 

(3) Moreover, the Latin Code imposes upon all the partici- 
pants a strict obligation to take part: convocari et convenire 
debent; the Oriental Code presents this in mitigated form: 
expedit. The reason for this difference may be the difficulties 
which arise from differences of rites. 

C. 22, § 3; 376, § 2; c. 406: Reports on the cura animarum 
of the faithful of different rites: 
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(1) By a commission of the cura animarum of the faithful 
of different rites to some of the Hierarchs (Bishop, c. 406; or 
Apostolic Exarch, c. 376), the latter become the proper Hier- 
archs of the faithful in question (c. 22, § 3). 

(2) This commission may be effected in a triple manner: 
(a) by the law itself, if in the place there is only one Hierarch 
(ec. 22, §3); (b) by the Holy See, if in the place there are 
many Hierarchs (ibid.); or (c) by the Patriarch, with consent 
of the Holy See, if in the place there are many Hierarchs and 
the Patriarch is authorized by particular law to care for the 
faithful of his own rite who are outside of the patriarchal ter- 
ritory (ibid.). 

(8) The Hierarchs to whom the cura animarum of the 
faithful of different rites may be committed are: Bishops, and 
Apostolic Exarchs.** 

(4) Both of these Hierarchs are obliged to make a report to 
the Holy See concerning the faithful of different rites, of 
whom they have the cura animarum. For Bishops of any rite, 
including the Latin, this prescription is expressed in c. 406; 
for Apostolic Exarchs, in c. 376, § 1, and § 2. 

(5) There are some differences between the two canons 
mentioned: 

(a) C. 376 concerning Apostolic Exarchs obliges them to 
make this report only if the faithful of different rites are sub- 
ject to them. They are obliged to report not only every five 
years to the Holy See (§ 1), but also every year to the Patri- 
arch or Archbishop, whose faithful have been entrusted to 
their care (§ 2). 

(b) C. 406 has a wide comprehension: (i) The Bishops who 
must make this report to the Sacred Congregation for the Ori- 
ental Church are both Latin and Oriental. (ii) They must 


27 The Hierarch whom c. 22, §3, mentions certainly includes the Bishop. 
The Apostolic Exarch is also included under c. 22, §3, because MP Postquam 
Apostolicis in canon 306, §3 says: “ Hierarchae nomine .. . intelliguntur, nisi 
quis excipiatur, quod attinet ad suum quisque terirtorium . . . Exarchus, qui 
praeest territorio proprio, Ezarchus qui praeest territorio non proprio tum 
apostolicus tum patriarchalis tum archiepiscopalis.” Later this is expressly 
stated in MP Cleri sanctitati, c. 376, § 2. 
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make the report whenever groups (coetus) of the faithful of 
the Oriental rite sojourn in their territory without a Hierarch 
of their own rite. (iii) This report is to be made on the occa- 
sion of the quinquennial report. (iv) But no report to the 
proper Patriarch or Archbishop is necessary, as is the case 
with Apostolic Exarchs. 

C. 382: The preservation of liturgical and disciplinary law. 
This canon applies to the Apostolic Exarchs the general norm 
already given in c. 1, § 2, concerning the preservation of the 
liturgical and disciplinary law of the faithful of different rites 
who are subject to them. 

C. 432, § 4: The Syncelli for the Oriental faithful. This is a 
special canon for Latin Bishops. It presupposes other canons 
on the subjection of the faithful of the Oriental rite to the 
Latin Ordinary. Here the canon deals with their correct gov- 
ernment, for which it requires the appointment of a special 
Syncellus, i.e., Vicar General. He should be, if possible, of the 
Oriental rite but not necessarily of the same rite as the faith- 
ful; if this it not possible, he may be a priest of the Latin rite, 
qualified and well-instructed in Oriental problems. In par- 
ticular, the canon requires that he be charitable, prudent, and 
zealous toward non-Catholics of the Oriental rites. 

A canonical problem in the constitution of this Syncellus 
will arise: according to what law must he be appointed, Latin 
or Oriental? For the solution of this question two hypotheses 
may be admitted: 

(1) If he is a priest of the Latin rite—the difficulty arises, 
because, e.g., CIC, c. 367, $3 (but not MP e. 433, § 2) forbids 
the appointment of the canon penitentiary as Vicar General. 
Since, however, he is the Vicar General of the Latin Bishop, 
the latter should appoint him according to his own law, i.e., 
CIC. The same is true of the powers of the Syncellus. 

(2) If he is a priest of the Oriental rite—should the condi- 
tions for his appointment and the powers of his own Oriental 
law be applied to him? The answer is the same as in the pre- 
ceding hypothesis. He is the Vicar General of the Latin 
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Bishop, who appoints him according to his own law, i.e., the 
CIC. 

If this is true, may this Oriental priest, as Vicar General of 
the Latin Bishop, have the privilegia et insignia Protonotariu 
Apostolici titularis (CIC, ¢. 370, § 2), or primae post episco- 
palem dignitatis (MP ec. 436, § 2); if the latter, according to 
his own rite or the rite of the faithful for whom he is ap- 
pointed? We will answer that this Oriental priest has the 
privilegia et insignia primae post episcopalem dignitatis ac- 
cording to his own rite. This is not opposed to the above 
statement that he is Vicar General of the Latin Bishop: the 
dignitates of the Latin rite are not applicable to Orientals and 
vice versa, as may be seen from c. 42, where the Latin rite is 
expressly excluded in this matter. 

C. 511, § 4: The report of the pastor concerning the faithful 
of a different rite. Just as Bishops and Apostolic Exarchs are 
obliged to make a report about the faithful of different rites 
who are committed to their care—to the Congregation for the 
Oriental Church (and the latter also to the appropriate Patri- 
arch or Archbishop), the pastor who has the cura animarum 
of the faithful of different rites must report to their proper 
Hierarch every year. 

This may happen in different circumstances, i.e., (i) in an 
Oriental region (MP Postquam Apostolicis, c. 303, § 1, n. 2) 
where the faithful have a Hierarch of their own rite, but no 
pastor of the same rite; (ii) in Oriental territory (2bid., n. 3), 
where a similar situation may arise; or (iil) outside of both, 
where the Oriental faithful have neither pastor nor Hierarch 
of the proper rite. 

In the United States this situation may arise in two differ- 
ent cases: 

(1) There are Oriental faithful of many Oriental rites, who 
have neither Hierarch nor pastor of their own rite. They are 
subject to the Latin Hierarch and pastor. In this case the 
Latin pastor is obliged to send the above-mentioned report to 
the proper Latin Hierarch. 
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(2) Ukrainian Catholics throughout the United States 
have a Hierarch of their own rite. For them the United 
States is territorium orientale, (MP Postquam Apostolicis, ce. 
303, §, n. 3). There are, however, some groups of them who 
do not have a pastor of their own rite and are subject (espe- 
cially in the West) to the Latin pastor. The latter is then 
obliged to send the above-mentioned report annually to the 
competent Ukrainian Hierarch. 

C. 535, § 2: Associations of laymen of different rites. If 
such associations are under the jurisdiction of the Latin 
Bishops, the latter must see that no name or title, which is 
contrary to the rites or traditions of the Oriental Churches, be 
introduced. 

C. 588, § 2: The general rule is that these associations of 
laymen fall under the jurisdiction and vigilance of the Hier- 
arch of the place (§1). If, however, by apostolic privilege 
such associations are instituted in the churches of exempt reli- 
gious, the moderation and visitation of such associations be- 
long to the Hierarch of the place only if he is of the same rite 
as the association and only in regard matters of rite. This 
means that no Latin Ordinary has this right in the case of 
such associations in the churches of exempt religious. 

C. 546, § 1, n. 3: If the members of the association are al- 
most all of the same rite, which differs from the rite of the re- 
ligious in whose church the association is erected, both the 
spiritual moderator and the chaplain must be of the same rite 
as the members of the association, and the exercises of the as- 
sociation must be performed in a church of the rite of the 
members. Only the Hierarch of the place of the members of 
the association may permit a contrary arrangement. 


Me tetius M. Wosnar, 0.8.B.M. 
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Cases and Studies 





THE JURISDICTION REQUIRED FOR HEARING THE 
CONFESSION OF A SICK WOMAN RELIGIOUS 


It is a commonly known principle of canon law that the usual 
diocesan confessional faculties do not suffice for hearing the confes- 
sions of women religious. To hear such confessions validly and 
lawfully the confessor ordinarily needs a special jurisdiction which 
is to be conferred by the ordinary of the place where the religious 
house is situated. This is the ordinary principle of law. However, 
the legislator has deemed it advisable to make a special provision in 
favor of women religious who are seriously ill. In canon 523 it is 
stated that women religious who are gravely ill, even though there 
be no danger of death, may confess as often as they choose during 
their illness to any confessor approved for hearing women’s confes- 
sions, even though he may not have been designated as a confessor 
for women religious. The canon does require that the confessor be 
approved for hearing women’s confessions; but it does not explicitly 
state that this approbation must have been given by the ordinary 
of the place where the sick religious is present.2_ The omission of the 
phrase ab Ordinario loci approbatum has led to some discussion 
among canonists as to the proper meaning of canon 523. The point 
at issue in the dispute can be phrased in the following question: 
“Ts it required that the confessor referred to in canon 523 have the 
usual diocesan faculties of the place where he hears the confession 
of the sick religious, or is it sufficient that the phrase “ quemlibet 
sacerdotem ” be interpreted to mean: approbation for women’s con- 
fessions by any local ordinary, not necessarily by the ordinary of 
the place where the confession is to be heard? ” 

In commenting on canon 523 some authors do not refer to this dis- 
pute at all.* Others do not treat the question as such, yet their 
treatment of the canon in question can quite readily be understood 


1Canon 876, §§ 1, 2. 


2“ Religiosae omnes, cum graviter aegrotant . . . quemlibet sacerdotem ad 
mulierum confessiones excipiendas approbatum, etsi non destinatum religiosis, 
arcessere possunt eique ... confiteri .. .” 


3 Cf. e.g. Blat, Fanfani, Bouscaren-Ellis. 
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to favor the opinion which requires approbation by the ordinary of 
the place where the confession is to be heard.* 

The opinion of those who insist that the canon requires approba- 
tion of the confessor by the local ordinary of the place where the 
sick religious makes her confession is by far the more commonly 
held opinion.’ That the majority of authors hold to this interpreta- 
tion of canon 523 is a fact readily admitted even by those who hold 
that approbation by any local Ordinary for hearing women’s con- 
fessions suffices.® 


4Cf. Regatillo, Institutiones Iuris Canonici (4. ed., Santander: Sal Terrae, 
1951), I, n. 673; DeMeester, Juris Canonici et Juris Canonico-Civilis Com- 
pendium (Brugis: Desclee, DeBrouwer, 1923), II, n. 969; Sabetti-Barrett, Com- 
pendium Theologiae Moralis (5. ed., New York: Pustet, 1926), n. 777; Merkel- 
bach, Summa Theologiae Moralis (8. ed., 3 vols., Brugis: Desclee, DeBrouwer, 
1949), II, n. 589; Cappello, Tractatus Canonico-M oralis de Sacramentis (4. ed., 
3 vols. in 6 tomes, Taurini: Marietti, 1939-1945), Vol. II, De Poenitentia, n. 
317; Toso, Ad Codicem Juris Canonici Commentaria Minora (2 vols. in 5 
tomes, Romae: Marietti, 1921-1927), Vol. II, tom. V, De Religiosis, p. 68; 
Coronata, Institutiones Iuris Canonici (5 vols., Vol. I, 3. ed., 1947, Taurini: 
Marietti), I, n. 552; Wernz-Vidal, Ius Canonicum (7 vols. in 8, Romae: Uni- 
versitas Gregoriana, 1923-1938), tom. III, De Religiosis, nn. 202, 203; Schaefer, 
De Religiosis ad Normam Codicis Iuris Canonici (3. ed., Romae: S8.A.L.E.R., 
1940), pp. 363-364. 


5Cf. Goyeneche, Quaestiones Canonicae de Iure Religiosorum (2 vols., 
Neapoli: D’Auria, 1954), I, 227, ad 4; Aertnys-Damen, Theologia Moralis (2 
vols., 17. ed., Turin: Marietti, 1956-1958), II, n. 377; Abbo-Hannan, The Sacred 
Canons (2 vols., St. Louis: Herder, 1952), I, 539; Wouters, Manuale Theo- 
logiae Moralis (2 vols., Brugis: Beyaert, 1932-1933), II, n. 373, ad 2b; Ver- 
meersch-Creusen, Epitome Iuris Canonici (3 vols., 7. ed., Mechliniae: Dessain, 
1949), I, n. 645. [Even in this edition of the last-named work the authors 
quote and disagree with the opinion of Wouters expressed in 1918 in an article 
in Ned. Kath. St., p. 200. Obviously, however, Wouters later changed his 
opinion and must now be cited among those who hold the more common 
opinion.] Beste, Introductio in Codicem (4. ed., Neapoli: D’Auria, 1956), p. 
372; Papi, Religious in Church Law (New York: Kenedy, 1924), p. 59; 
Ayrinhac, Legislation on the Sacraments in the New Code of Canon Law (New 
York: Longmans, Green, 1928), p. 198; Noldin-Schmitt, Summa Theologiae 
Moralis (3 vols., Oeniponti: Rauch, 1953-1954), Vol. III, De Sacramentis, n. 
353; Davis, Moral And Pastoral Theology (4. ed., 4 vols., New York: Sheed 
& Ward, 1943), III, 244; Creusen-Ellis-Garesché, Religious Men and Women 
in the Code (3. ed., Milwaukee: Bruce, 1940), p. 90; Larraona, “ Commen- 
tarium Codicis,” Commentarium pro Religiosis et Missionariis (Romae, 
1920- ), XI (1930), 251-256. 


6 Meyer, “The Occasional Confessor Of Women Religious As Outlined In 
Canons 522 and 523”—The Jurist (Washington, D.C., 1941- ), XIV (1954), 
44, 
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The minority opinion is definitely held by very few authors. 
However, it is proposed by Meyer,’ as well as by McCormick,® 
McCartney,? Marc-Gestermann,!® Connell,’ and Gallen.” 

The chief arguments in defense of the less common view are based 
on canon 18, which states that laws are to be interpreted according 
to the proper meaning of the words taken in their text and context; 
on the difference in wording which exists between canons 522 and 
523; on the decree Cum de Sacramentalibus; 1° and on an analysis 
of canon 876, §§ 1 and 2.'4 

It will be the purpose of this paper to examine and evaluate these 
arguments in an attempt not only to defend the more common opin- 
ion, but also to show that the minority opinion, contrary to the con- 
tention of its proponents,!> has no probability, and, consequently, 
that the issue can hardly be written off as a dubiwm iuris with 
canon 209 supplying the necessary jurisdiction, as the defenders of 
the minority opinion maintain.’® 


7 Art. cit., pp. 32-46. 


8 Confessors of Religious, The Catholic University of America Canon Law 
Studies, n. 33 (Washington, D.C., 1926), pp. 225-229. 


9 Faculties of Regular Confessors, The Catholic University of America 
Canon Law Studies, n. 280 (Washington, D.C.: The Catholic University of 
America Press, 1949), pp. 65-69. 


10 Institutiones Morales Alphonsianae (2 vols., 17. ed., Lugduni: Vitte, 1922- 
1923), II, n. 1764. 


11“ Confessor of a Sick Nun”—The American Ecclesiastical Review (Phila- 
delphia, 1889-1943; Washington, D.C., 1944-), CX XVII (1952), 300-301. 


12 “ Jurisdiction For Hearing Confession Of Seriously Ill Female Religious ” 
—The Australasian Catholic Record (Sydney, 1924- ), XXXIV (1957), 51-55. 


13§. C. de Religiosis, 3 febr. 1913, nn. 14, 15—Codicis Iuris Canonici Fontes 
(9 vols., Romae: Typis Polyglottis Vaticanis, 1923-1939), VI, n. 4416. 


14 Cf. Meyer, art. cit., pp. 45-46; McCartney, op. cit., pp. 66-67. 
15 Cf. Gallen, art. cit., p. 55; Connell, art. cit., p. 301. 


16 Cf. Meyer, art. cit., p. 46; McCartney, op. cit., p. 69; Connell, art. cit., p. 
301; McCormick, op. cit., p. 229; Gallen, art. cit. p. 55—all of whom hold that 
in view of the division among canonists as to the proper interpretation of 
canon 523 a dubium iuris exists and on that basis canon 209 would supply the 
necessary jurisdiction for the validity of a confession made by a seriously ill 
woman religious to a confessor not enjoying the faculties of the diocese where 
he hears the confession. 
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Canon 18 


One author, who holds the view that it is not necessary to have 
faculties from the local ordinary, states that the opinion is based in 
part on canon 18,)7 implying thereby, it would seem, that canon 18 
has a particular and special bearing on the question. Canon 18, of 
course, states one of the basic norms of canonical interpretation of 
law. Its stipulations must be taken into account therefore in deter- 
mining the meaning of any ecclesiastical law. But it adds little or 
nothing to the argument to state that one’s opinion is based in part 
on canon 18. For any opinion as to the meaning of an ecclesiastical 
law must be based to some degree on this canon if the opinion is to 
merit consideration as a possible and correct interpretation of the 
meaning of a given law. 

Meyer, on the contrary,!® seems to fail against the stipulation of 
canon 18 in saying that the text of canon 523 taken by itself allows 
the interpretation that jurisdiction is not needed from the local 
ordinary. This is a misleading statement. For canon 18 requires 
that an ecclesiastical law be interpreted not according to the word- 
ing of the canon taken by itself, but in the light of the full text and 
context of the law. It is true that Meyer immediately admits that 
canon 874, § 1, militates against this interpretation of canon 523 
taken by itself, but it still remains true that stating the text of a 
canon taken by itself supports a given interpretation is itself a poor 
application of canon 18 and consequently is of no value in estimat- 
ing the validity of the proposed interpretation. 


DIFFERENCE IN WORDING 


The chief factor which gave rise to this dispute is, of course, the 
difference in wording between canons 522 and 523. The former re- 
quires that the confessor envisioned by that canon be one approved 
by the local ordinary for the hearing of women’s confessions; 
whereas, canon 523 states that women religious when gravely ill 
may confess to any priest approved for women’s confessions with- 
out stating that this approval must have been received from the 
local ordinary. Several writers who defend the minority opinion !® 


17 McCartney, op. cit., p. 66. 
18 Art. cit., p. 44. 


19 Cf. Meyer, art. cit., p. 46; Gallen, art. cit., p. 54; McCartney, op. cit., pp. 
65-66. 
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suggest that this omission of reference to the local ordinary was de- 
liberate, rather than a mere oversight. In their opinion, it was de- 
liberate because the law means to say that such a religious can con- 
fess to any priest so approved by any local ordinary. 

The main and basic objection to this opinion, as will be shown 
shortly, is that its defenders concentrate on the mere wording of the 
canon itself without sufficient advertence to the full context of the 
law. Now, the rule of interpretation established in canon 18 de- 
mands that laws be understood according to the proper meaning of 
the words taken in their text and context and hence not merely on 
the basis of the wording of the law taken by itself. None the less, 
since the wording of the canon itself is certainly important, some 
explanation for the omission of the phrase “ab Ordinario loci” 
from canon 523 should be advanced. 

Perhaps the reason can be found by examining the decree Cum de 
Sacramentalibus issued by the Sacred Congregation for Religious in 
the pontificate of Pope St. Pius X and upon which much of the pres- 
ent legislation regarding the confessors of women religious is based.*° 
Canon 522 and n. 14 of this decree are rather similar in wording, but 
canon 523 and n. 15 of the decree are almost identical.*1 However, 
in neither section of the decree is the phrase “ approved by the local 
ordinary ” found. There is also another significant difference to be 
noted. The decree in n. 14 speaks of “ any confessor approved for 
[hearing the confessions of] both sexes’, whereas in n. 15 it speaks 
merely of “ any priest approved for hearing confessions.” 

McCartney *? makes reference to this decree as the basis of 
canons 522 and 523, stating that the minority opinion is based in 
part on the decree. However, apart from this statement, he makes 
no attempt to draw any arguments from the decree in favor of his 
opinion. 


20 Cf. S.C. de Religiosis, decr. 3 febr. 1913, nn. 14, 15—Fontes, VI, n. 4416. 


21N. 14 reads, in part, as follows: “Si quando Moniales aut Sorores extra 
propriam domum, quavis de causa, versari contigerit, liceat iis in qualibet ec- 
clesia vel oratorio, etiam semipublico, confessionem peragere apud quemvis 
Confessarium pro utroque sexu adprobatum. .. .”—N. 15 reads: “ Moniales 
omnes aut Religiosae cum graviter aegrotant, licet mortis periculum absit, 
quemlibet Sacerdotem ad confessiones excipiendas adprobatum arcessere pos- 
sunt, eique, perdurante gravi infirmitate, quoties voluerint, confiteri.’—Fontes, 
VI, n. 4416. 


22 Op. cit., p. 66. 
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It is suggested here that what the decree of 1913 meant was that 
when a woman religious approached a confessor other than one of 
the usually designated confessors (n. 14 and c. 522), it was sufficient 
that the confessor be one approved for hearing the confessions of 
women as well as those of men and thus it used the phrase “ ap- 
proved for both sexes.” However, in the case of a sick religious the 
decree allowed the confession to be made to any approved confessor, 
that is, even if he were not approved for hearing women’s confes- 
sions. It was in this sense that n. 15 of the decree spoke of “ quem- 
libet Sacerdotem.” Approving a confessor only for men’s confes- 
sions is not the usual practice in our country, but as is commonly 
known, it was and is frequently done in other countries and notably 
in Rome itself. In other words, the decree was favoring sick women 
religious to this extent that it allowed such a religious to confess 
during her illness to any approved confessor, even if he were not 
ordinarily approved for women’s confessions in general. 

As noted above, in neither n. 14 nor in n. 15 did the decree of 1913 
expressly require approval by the local ordinary. Judging from the 
whole tenor of the decree and on the basis of general principles the 
reason for this omission would appear to be the fact that approval 
by the local ordinary was simply taken for granted as a foregone 
conclusion. 

In examining the standard and representative works of moral 
theology and canon law of the period very little could be found rela- 
tive to this point.2* However, one author was found to comment on 
the decree.** In discussing the approval required by confessors 
this author refers to the decree of 1913 and clearly states in n. 681 
that confessors of women religious need a special jurisdiction. 
Without stating the point expressly he seems to presuppose that 
what he had stated in n. 679, namely that the one who gives ap- 
proval for hearing confessions in general is the ordinary of the place 


23 The lack of new works, or new editions of previously published works, 
between 1913 when the decree in question was issued and 1917 when the Code 
of Canon Law was promulgated, may well be accounted for by the fact that 
the commission for the re-codification of canon law had been instituted by 
Pope St. Pius X back in 1904 and its work had already been carried on with 
great energy over almost a decade. Expecting a new code of law in the near 
future, authors would be understandably reluctant to issue new editions of 
works which, at almost any moment, might be found obsolete in many points. 


24 Laurentius, Josephus, S.J., Institutiones Iuris Ecclesiastici (3. ed., Friburgi 
Brisgoviae: B. Herder, 1914), nn. 682-684. 
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where the confession is to be heard, applies equally in the specific 
case of hearing the confessions of women religious. 

Certainly no clear precedent can be found in this pre-Code decree 
to justify the claim that the confessor contemplated in canon 523 
does not need the usual jurisdiction for confessions from the local 
ordinary. On the contrary, from what little evidence is available, it 
appears that the decree presupposed that all confessors of women 
religious had to have approval of the local ordinary of that place 
where the confession was heard. 

This point is borne out still further, as is noted by Larraona,” by 
the fact that in the older legislation the confessor granted to a sick 
woman religious was regarded as an extraordinary confessor and for 
that reason had to receive from the local ordinary the specval juris- 
diction needed for hearing the confessions of women religious. 
However, in neither n. 15 of the decree Cum de Sacramentalibus nor 
in canon 523 was this special jurisdiction required, the ordinary 
diocesan faculties being sufficient.?® 

Those who defend the minority opinion suggest that the phrase 
“ approved by the local ordinary ” was deliberately omitted from 
canon 523. One answer to this claim might well be that the phrase 
was omitted for the same reason that it seems to have been omitted 
from n. 15 of the decree, the legal antecedent of canon 523—that is, 
such approval was taken for granted. 

In view of the fact that n. 14 of the decree—the legal antecedent 
of canon 522—likewise omitted the phrase “ approval by the local 
ordinary,” whereas the phrase was added to canon 522, it might be 
more pertinent to ask why the phrase was added in this case. The 
answer might simply be that it was inserted for greater clarity and 
in this sense it can be called a deliberate addition to canon 522. At 
least this is as good an argument as that made by writers who hold 
the minority opinion when they suggest that the absence of the 
phrase from canon 523 was a deliberate omission. 

The real point at issue might very well be that although the 
phrase “ab ordinario loci” may have been added to canon 522 for 


25 Commentarium pro Religiosis, XI (1930), 252, note 222; p. 254. 


26 Cf. Larraona, loc. cit., p. 254. Apparently, in the case under consideration, 
Larraona simply regards the special jurisdiction as unnecessary, while a num- 
ber of other authors (cf. infra, note 36) consider that the special jurisdiction 
is granted directly by the law itself. But, in any case, these authors and Lar- 
raona agree that the usual diocesan faculties for hearing women’s confessions 
must be had from the ordinary of the place where the confession is heard. 
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greater clarity, actually such an addition was not necessary. On 
the basis of the principles established in canons 874, § 1, and 876, 
the phrase is really superfluous. That is, taking the whole context 
of canon 522 into consideration, the necessity of approval by the 
local ordinary would have been clear enough even if the phrase in 
question had not been inserted. In the same sense, the phrase would 
have been equally superfluous had it been used in canon 523. In 
any case, the mere omission of it from canon 523 does not neces- 
sarily indicate that such approbation is not required. On the con- 
trary, in view of other principles of law (the context of the canon in 
question), it seems clear that such approbation is necessary and was 
presupposed by the legislator. 

Moreover, defense of the minority opinion on the basis of the dif- 
ference in wording between canons 522 and 523 is not as strong an 
argument as it might first appear. In the first place could not the 
phrase “ ab Ordinario loci... approbatum ” as used in canon 522 be 
understood to mean “ approved by a local ordinary ”? As a matter 
of fact no author does so interpret this canon. As Goyeneche points 
out,?* in view of the general principles of law and the proper inter- 
pretation of canon 522, such an interpretation is altogether arbi- 
trary and improbable and devoid of any canonical basis. 

The same point can be made of the case of the woman religious 
who, during a serious illness, confesses to a priest approved for hear- 
ing women’s confessions in general. Clearly, canon 523 does not ex- 
plicitly state that this approval must come from the ordinary of the 
place where the sick religious is. Yet even if the phrase “ ab Ordi- 
nario loci” were used in canon 523, could it not be understood to be 
referring to “ any confessor approved by a local ordinary for hear- 
ing women’s confessions’? Indeed this is precisely the interpreta- 
tion of canon 523 offered by those who hold the minority opinion. 
However, interpreting the law in this way simply because the canon 
omits the use of the phrase “ab Ordinario loci” does not lessen in 
any way the improbability of the opinion for the same legal prin- 
ciples are involved. Let us examine what these principles are. 


CANoNs 874 AND 876 


The first principle which must be considered in this question is 
that of canon 872 which requires that a priest, as the minister of 
sacramental absolution, must have either ordinary or delegated 


27 Quaestiones Canonicae de Iure Religiosorum, I, pp. 212-216. 
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power of jurisdiction over the penitent. Canon 874, § 1, goes a step 
further when it makes it clear that delegated jurisdiction to hear 
confessions, whether the penitents be seculars or religious, is con- 
ferred by the ordinary of the place where the confessions are made. 
Now, such approbation granted by a local ordinary applies only 
within the territory over which that ordinary presides and to no 
other, unless in a given instance the law itself makes an express 
exception.?® Moreover, by its very nature delegated power of juris- 
diction cannot be extended beyond the limits of the ordinary power 
of the delegating authority, which in turn can be exercised directly 
only in favor of one’s subjects 2° and, in the case of judicial power, 
cannot be exercised, as a general rule, outside one’s own territory.*® 
Finally, it can be stated that whenever the phrase “ab ordinario 
loci” is used in the Code it is always understood in a relative sense, 
that is, it always refers to the ordinary of that place in which the 
confession is made.*! 

This certainly is the usual principle of law. Nor can we admit a 
derogation from the common law unless this is expressly stated or 
the general law contains an exception. Now, it is not clear at all 
that the law does establish such an exception and hence we must 
abide by the usual norms of law and insist that jurisdiction to hear 
women’s confession must be had from the local ordinary in order to 
hear the confession of a sick woman religious as envisaged by canon 
523. 

The proponents of the view that such jurisdiction is not required 
emphasize the fact that the law itself makes canon 523 an excep- 


28 The only example in the Code of such an exception is made in canon 883 
in favor of a priest making a sea voyage. The faculty granted by that canon 
has, in turn, been extended to include an air voyage as well. Cf. Pius XII, 
motu prop. “ Animarum studio,’ 16 dec. 1947—Acta Apostolicae Sedis, XL 
(1948), 17. 


29 Canon 201, § 1. 





30 Canon 201, § 2—As regards hearing the confessions of those who are not 
one’s subjects, the law makes provision for this by explicitly stating one’s 
jurisdiction, whether ordinary or delegated, may be exercised in favor of vagi 
and peregrini, as stated in canon 881, §1. However, the principle of canon 
201, §2, remains intact, namely, that judicial power may be exercised only 
within one’s own territory. 


31 Cf. Larraona, Commentarium Pro Religiosis, XI, 159; Vermeersch-Creusen, 
Epitome Turis Canonici, I, n. 645. 
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tion to the general rule established in canon 876, §1. This canon 
states and requires that, as a general rule, a special jurisdiction is 
required by any priest, regardless of office or grade, to hear the con- 
fessions of women religious, the novices included. The second para- 
graph of the canon makes it clear that this special jurisdiction is to 
be obtained from the ordinary of the place where the religious house 
in question is situated. The requirement of a special jurisdiction to 
be conferred by the local ordinary is the general rule in the matter. 
However, the canon itself does provide for three exceptional cases 
where this special jurisdiction from the local ordinary is not re- 
quired, namely, in the cases envisioned in canons 239, § 1, 522 and 
523. 

The first of these canons, 239, § 1, n. 1, refers to the privilege en- 
joyed by Cardinals whereby they can hear the confession of any- 
one, even any religious, anywhere in the world. Canon 522 is con- 
cerned with the case of a woman religious who, for the peace of her 
conscience, approaches a confessor other than one of those desig- 
nated as a confessor to the religious. In this latter case, the con- 
fessor, as stated in canon 522, must have been approved by the local 
ordinary for the hearing of women’s confessions. The final excep- 
tional case referred to in canon 876, § 1, is canon 523, the subject of 
this discussion. 

Now it is clear enough that these three canons named in canon 
876, § 1, can be regarded as exceptions to the stipulations of canon 
876, §§ 1 and 2. But it is by no means clear that they are to be re- 
garded as exceptions to canon 874. Certainly canon 876 must be 
regarded as part of the context of the law established in canon 523, 
as Meyer ** and McCartney ** point out. But it is equally true that 
canon 874 too is part of that context. It seems to be poor inter- 
pretation to emphasize the fact that the law itself makes three ex- 
ceptions to the rule of canon 876, § 1, and to pass over lightly the 
admitted fact ** that canon 874, § 1, militates against understanding 
canon 523 to mean that jurisdiction from the local ordinary is not 
required in the case of hearing the confession of a sick woman 
religious. 


32 Art. cit., pp. 45-46. 
33 Loc. cit., p. 67. 
34 Cf. Meyer, art. cit., p. 45. 
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The obvious meaning of the phrase “ salvo praescripto can. 239, 
§ 1, n. 1, 522, 523,” as used in canon 876, § 1, seems to be that the 
special jurisdiction for hearing the confessions of women religious 
which is usually required and is granted by the local ordinary is not 
required in these three exceptional cases because that special juris- 
diction is automatically conferred by the law itself when the cir- 
cumstances required by any one of these three exceptional cases are 
verified. In other words, the special jurisdiction from the local 
ordinary in these cases would be superfluous since it is conferred 
directly by the law.*® 

The principle laid down in canon 874, § 1, to the effect that all 
delegated power for hearing confessions proceeds from the local 
ordinary is presupposed by the special stipulation of canon 876, § 1, 
regarding the confessions of women religious. The fact that this 
latter canon mentions three exceptional cases where the special 
jurisdiction for such confessions is simply not needed or is conferred 
by the law itself °* rather than by the local ordinary in no way in- 
dicates that the more basic principle of canon 874, § 1, ceases to ap- 
ply in these three cases, as Gallen seems to imply.** 

As stated above, canon 874, § 1, as well as canon 876, forms part 
of the context of canon 523 and the latter must be interpreted in the 
light of the principles of each of these canons. Such a consideration 
seems clearly to lead to one conclusion, viz., that the usual diocesan 
faculties for confessions are required when hearing the confession 
of a sick religious and the special jurisdiction generally required for 
women religious is in this case conferred immediately by the law 
itself, or possibly is simply not required at all. 

Moreover, as Schaefer points out,®* canon 523 is an exception to 


35 As noted above in note 26, some authors, e.g., Larraona, hold that the 
special jurisdiction is simply not needed in these three exceptional cases, while 
others look upon it as being conferred directly by the law. However, this dif- 
ference of view, as far as the purpose of this paper is concerned is not relevant, 
and it in no way alters the force of the argument advanced here in behalf of 
the opinion that in any case the usual diocesan faculties are required. 


36 Cf. Regatillo, Institutiones Iuris Canonici, I, n. 666; Wernz-Vidal, Ius 
Canonicum, III, n. 203. 


37 Art. cit., p. 54. 
38 De Religiosis, p. 364. 
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the law requiring a special jurisdiction from the local ordinary. 
Hence, on the basis of the principle enunciated in canon 19, canon 
523 is subject to strict interpretation. This, in turn, would seem to 
mean, at least in part, that the concession granted in canon 523 is 
not to be so interpreted as to make it an exception to the basic prin- 
ciple of canon 874, § 1, but rather that it be limited strictly to what 
is stated clearly in the law, viz., that it is an exception only to 
canon 876. 


ANALYSIS OF SUPPLEMENTARY ARGUMENTS 


In support of his opinion that jurisdiction from the local ordinary 
is not required by canon 523, Meyer *® makes the following state- 
ment: “ Then, too, the interpretations on the occasional confessor by 
the Code Commission have been liberal, and a surprise to a good 
number of authors.” True as this may be, as a supplementary 
argument in the discussion at hand it is simply beside the point. 
The question is not what might possibly be given as an extensive 
interpretation by the Code Commission, but rather what is the 
meaning of canon 523 in the light of the principles of interpretation 
of law as established by the Code itself. 

Nor is it true to say, as does Gallen,* that those who hold to the 
view that jurisdiction from the local ordinary is required are “ really 
introducing into the canon a phrase that is not actually used by the 
legislator.” This is not necessarily so. For it is rather obvious that 
there are a number of places in the Code where a word or phrase is 
clearly understood, although not actually expressed in a given 
canon, for the simple reason that such is demanded by the text and 
context of the canon in question.*! 


39 Art. cit., p. 46. 
40 Art. cit., p. 54. 


41 Cf. e.g., canon 1172, §1, 2° concerning the violation of a church. It is 
there presupposed or understood that the law is speaking of an unjust and 
serious shedding of human blood. Cf. Abbo-Hannan, The Sacred Canons, II, 
446. Likewise, in speaking of the church of burial, it is understood in c. 1230, 
§§3 and 4, that the deceased had made a special choice of a funeral church. 
Cf. Abbo-Hannan, op. cit., II, 486. A final illustration of the point is found 
in c. 1245, $2. Although the unqualified word “Ordinarii” is used in that 
canon, still from the text and context it seems clear that the qualifying word 
“locorum” is understood, although at first glance one might judge on the 
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Moreover, Gallen’s statement can very well be turned against 
him. It would be equally correct to say that they who defend the 
minority opinion are adding to the canon a phrase not used by the 
legislator when they interpret the canon to mean “ a confessor ap- 
proved by any local ordinary.” As has been pointed out above, 
understanding canon 523 in this manner is tantamount to saying the 
canon contains a derogation from the general and basic principle of 
canon 874, § 1. Yet there is no clear evidence that this is so. The 
whole point, again, is a matter of proper interpretation, arriving at 
the true meaning of the law in accord with the proper meaning of 
the words of the law taken in its text and context. The mere fact 
that one opinion in this matter is obviously more resrictive than its 
contrary does not mean necessarily that an addition not intended by 
the legislator is being made to the canon in question. On the con- 
trary, the majority opinion would appear to be far more consonant 
with the principles of interpretation than is the minority opinion. 
If the charge made by Gallen can be levelled against either opinion, 
it seems the minority opinion is the more vulnerable. 

These supplementary arguments used in defense of the minority 
opinion have been refuted deliberately for the simple reason that 
they appear at times to be made with such assurance that they belie 
the fact that they really are not convincing, if not ad rem. The ease 
with which they can be used against the defenders of the minority 
opinion bears this out. Yet on the basis of such argumentation, as 
well as on the more fundamental arguments, some of the writers 
rather summarily conclude that the minority opinion “enjoys at 
least a reasonable probability,” 4* and that the “least that can be 
said is that a dubium iuris exists.” 43 

We deny emphatically that this is so. For the basic legal reason- 
ing on which the minority opinion rests has been shown to be quite 
faulty in its interpretation of the principles of canon 876, §§ 1 and 2, 
and canon 874. The supplementary arguments used have all been 
refuted and shown to be not ad rem, or at least unconvincing. As 


principle established in c. 198, § 1, that both local and personal ordinaries are 
envisaged by the canon.—In speaking of canon 523, Noldin-Schmitt clearly 
state: “Turisdictio datur a iure, supposita iurisdictione saltem pro feminis 
laicis in illa dioecesi."—Summa Theologia Moralis, III, n. 353. 


42 Gallen, art. cit., pp. 54-55. 


43 Meyer, art. cit., p. 46; cf. McCartney, op. cit., p. 69; Connell, art. cit., p. 
301; Gallen, art. cit., pp. 54-55. 











CASES AND STUDIES 259 


Gallen correctly points out,4# the value of an opinion depends 
chiefly on the validity of the arguments upon which it is based and 
not solely on the number of canonists who favor the opinion. On 
the other hand, however, we cannot summarily dismiss the fact that 
a given opinion is held by the vast majority of authors, while its 
contrary is defended by but relatively few. And when the argu- 
ments in favor of a minority opinion have been refuted, as we be- 
lieve has been done here and elsewhere, then we can hardly do other- 
wise that conclude with Aertnys-Damen ** that the opinion is not 
even solidly probable.*® 

The supplementary arguments emphasized by some of the writers 
in defense of the minority opinion, as has been demonstrated here, 
are of little or no value in the discussion and consequently should 
not be taken into consideration at all in estimating the value or the 
degree of probability of the opinion itself. The case against the at- 
tempt to defend the minority opinion on canonical principles is, we 
think, a strong one. That of itself, it would seem, should suffice to 
demonstrate the improbability of the minority opinion. Yet the few 
writers who defend this position close off their discussion with the 
summary statement that a dubiwm iuris exists, so that a confessor 
lacking diocesan faculties in the place where he hears the confession 
of a sick woman religious would, in virtue of canon 209, have the 
necessary jurisdiction supplied. 


Is TuerE A Dubium Turis? 


It is this claim that a doubt of law exists with which it is very 
difficult to agree. The canonical arguments in favor of the majority 
opinion establish so strong a case that several authors, as noted 
above, do not hesitate to speak of the contrary opinion as improb- 
able. Of the authors who defend the majority opinion none could 
be found to state that a dubiwm wuris exists. Yet such a statement 
would be expected, as is frequently done in such a canonical discus- 
sion, if the opposite opinion has sufficient merit to warrant such a 
conclusion. The absence of such a statement is significant. 


44 Art. cit., pp. 54-55. 
45 Theologia Moralis, II, n. 377. 


46 Cf. Abbo-Hannan, The Sacred Canons, I, 539, and Beste, Introductio In 
Codicem, p. 372, who likewise call the minority opinion in this matter improb- 
able—It is to be noted that Aertnys-Damen up until at least the eleventh 
edition (1928) of their work held the minority opinion. 
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McCormick seems to have originated the statement that a du- 
bium iuris exists.47 This estimate of the discussion is repeated by 
Meyer,*® McCartney,*® Connell ©° and Gallen. 

In view of the canonical reasoning advanced in favor of each of 
the two views about the genuine meaning of canon 523, it is difficult 
to see how a positive and objective doubt of law can be said to exist. 
Yet this is the type of doubt that is involved when a dubium iuris is 
said to exist regarding any given point of law.5? In other words, the 
mere fact that there has arisen some degree of discussion relative to 
a given point of law does not of itself summarily give rise to a du- 
bium turis. If on the basis of intrinsic reasoning a strong case can 
be made out for one side of the discussion, while at the same time 
the arguments advanced for the contrary view are shown to be 
weak, if not pointless, then it can hardly be said that an objective 
and positive doubt of law exists as to the meaning of the law in 
question. Simply stating that such does exist is not consonant with 
the facts of the case nor with what the authors teach regarding the 
nature of a dubium wuris. At the risk of appearing somewhat im- 
moderate in our claims, we believe this is precisely what has been 
shown here—and elsewhere. And hence we can conclude from this 
analysis that 1) what we have termed “the minority opinion ” is 
both improbable and untenahk'e as a canonical opinion regarding 
the proper interpretation of canon 523; and 2) in spite of the dis- 
cussion and the difference of opinion, there is no good reason for the 
claim that a true doubt of law exists in this matter, and hence to 
follow the minority opinion is unsound as canonical theory and 
unsafe as canonical practice. 

JAMES F.. Lover, C.SS.R., M.A., J.C.D. 


Mownrt Sr. ALPHONSUS 
Esorus, New York 


47 Op. cit., p. 229. 48 Art. cit., p. 46. 49 Op. cit., p. 69. 
50 Art. cit., p. 301. 51 Art. cit., p. 55. 


52 Cf. Van Hove, Commentarium Lovaniense in Codicem Iuris Canonici (1 
vol. in 5 tomes, Mechliniae-Romae: Dessain, 1928-1939), Vol. I, tom. II, De 
Legibus Ecclesiasticis, nn. 228, 230; Michiels, Normae Generales Juris Canonici 
(2 vols., Lublin: Universitas Catholica, 1929), I, 332-333; Cicognani, Canon 
Law (Philadelphia: Dolphin Press, 1934), pp. 587-588; Viau, Doubt in Canon 
Law, The Catholic University of America Canon Law Studies, n. 346 (Wash- 
ington, D.C.: The Catholic University of America Press, 1954), pp. 55-57. 
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ROMAN REPLIES 


ARCHDIOCESE OF CHICAGO 


Since November of 1955, replies have been received in seven cases 
submitted to the Holy Office for dissolution of the bond in marriages 
which took place coram ecclesia with a dispensation from the im- 
pediment of disparity of cult. Six of the seven replies were affirma- 
tive; in one case the reply was Non expedit. 

In three of the six cases which received affirmative replies, the 
Catholic party in the original marriage was the petitioner. In the 
other three cases, the petitioners were the non-Catholic parties, who 
wanted to become Catholics. Two of the rescripts contained a dis- 
solution of the bond as an ordinary Privilege of the Faith case; four 
were Documents of Liberty. The following are summaries of the 
seven cases: 


Case 1 


Ralph, who had never been baptized, entered a civil marriage 
with Ruth, a Catholic, in 1952, after a brief courtship. Two days 
before she met Ralph, Ruth had broken off a three year courtship 
with another man. Before the civil ceremony Ruth had said she 
would have no children because they would tie her down too much. 
She repeated this after the ceremony. She also seemed to have the 
other man on her mind all the time. Since Ruth was a Catholic, 
Ralph thought it might help to settle her down if they would be 
married by a priest. Ruth agreed to the validation. After the 
proper dispensation had been obtained, they were married in the 
parish near the Army camp at which Ralph was stationed. Ruth 
refused to have children and continued to practice birth control 
after the church ceremony. They lived together for only two weeks 
after this ceremony. Ruth left and went back home because she said 
she was homesick. Ralph tried to bring her back, but she refused. 
There were no children born of the marriage. Ruth remarried out- 
side the Catholic Church. 

Ralph became a Catholic after their divorce. He submitted a 
petition to the Chicago Tribunal for a declaration of nullity of this 
marriage on the grounds that his wife excluded the marital right in 
her intention. The petition was rejected by this Tribunal and like- 
wise by the Appellate Court of Springfield, the latter suggesting that 
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the case be submitted to the Holy Office for a dissolution of the 
bond. There did not seem to be danger of scandal, since the parties 
were not well-known, and since the Catholic party lived in Wiscon- 
sin, the civil marriage took place in Iowa, and the validation in 
Tennessee. Proof of the previous non-baptism of the petitioner was 
sent to the Holy Office together with a summary of the Tribunal 
proceedings. A Document of Liberty was granted. 


Case 2 


Sue, a Catholic, was married to Samuel, a non-Catholic coram 
ecclesia after a dispensation had been obtained from the impedi- 
ments of mixed religion and disparity of cult ad cautelam. In the 
prenuptial investigation, Samuel stated that he had no religion and 
that he had never been baptized. Two affidavits obtained from his 
friends before the marriage gave no indication of his baptismal 
status. His later testimony, and that of his parents, established 
that he was Jewish and had never been baptized. 

After the marriage, Samuel insisted on living in comparative se- 
clusion; he seemed to be hiding from someone. Sue discovered that 
he had run up large debts and that there was a warrant out for his 
arrest. Samuel disappeared. The police finally found him in Los 
Angeles living with another woman and brought him back to Chi- 
cago. Sue sold some family property to pay his debts, and he was 
released. He left the next day, and she has not seen him since. 
After a search of a year, he was found at the home of the other 
woman in Los Angeles. He testified that he did not intend to have 
children in his marriage to Sue, but there were no qualified witnesses 
to substantiate this. 

Sue wanted to be free to marry again and have a family. Her 
petition was granted as an ordinary Privilege of the Faith, with the 
sole condition that she marry a Catholic. 


Case 3 


Ronald, who had never been baptized, married Rose, a Catholic, 
in the presence of a Catholic Army Chaplain, the proper dispensa- 
tion having been obtained. Just before the ceremony, Ronald re- 
ceived a letter from another man, who said that Rose belonged to 
him and warned Ronald not to proceed with the wedding. Rose 
said to pay no attention to the letter. Before the marriage, Rose 
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seemed to be fond of children; after the marriage she refused to 
have children and insisted on the practice of birth control. They 
lived together about a year, and then Ronald was sent overseas. 
During his absence, Rose filed for divorce. 

When Ronald returned, he found the other man living in her 
apartment. Ronald left and never lived with her again. Shortly 
afterward, he attempted a civil marriage with a Catholic girl whom 
he had met while overseas. One daughter was born of this civil 
union, and in the course of teaching her the catechism, Ronald be- 
came interested in the Faith himself. Under a frater-soror arrange- 
ment, he was permitted to become a Catholic and to request an in- 
vestigation of his marriage case. Rose refused to testify, and her 
intention to exclude the rights of marriage could not be proved. 
Proof of Ronald’s non-baptism was obtained, and a petition for the 
dissolution of the bond was submitted to the Holy Office. The bond 
was dissolved as a Privilege of the Faith, with the added clause: 
Ordinarius curet ut scandalum forsan oriturum ex concessione 
gratiae, amoveatur. The couple in the meanwhile moved to another 
country, and all danger of scandal was removed. 


Case 4 


Doris, a Catholic, married Dean, who was never baptized, coram 
ecclesia with the proper dispensation. Dean’s parents had been 
Catholics, but they gave up the practice of their faith when they 
came to this country from Europe. Before the marriage, Dean had 
asked Doris to sign an affidavit saying she would never have any 
of the children baptized. He said the Church was a racket. Doris 
laughed at his attitude and refused to sign such a statement. Dean, 
on the other hand, signed the usual cautiones before the marriage 
He later tried to keep Doris from attending Mass, however, and re- 
fused to allow their daughter to be baptized. Doris had to make 
secret arrangements with the priest for the baptism. Arguments 
over the religious education of the child eventually caused the 
break-up of the marriage. Dean later testified that he had no in- 
tention, at the time he signed the promises, of having his children 
baptized; he also admitted that religious differences caused the 
break-up. Proof of his non-baptism was obtained, and the case was 
submitted to the Holy Office. The Holy Office requested that 
further proof of Dean’s insincerity be obtained, and also that he be 
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confronted with the statement of one of his family that Doris had 
been unfaithful. The Holy Office was informed that no other wit- 
nesses could testify about Dean’s lack of sincerity, and also that 
Dean denied that Doris had been unfaithful. A Document of Lib- 
erty was granted to Doris, permitting her to revalidate a civil mar- 
riage which she had attempted with a Catholic. 


Case 6 


Grace, the Catholic petitioner, married George, who had never 
been baptized, before an authorized priest, after a dispensation from 
the impediment of disparity of cult had been obtained. It is doubt- 
ful that George intended to exchange the normal rights of marriage 
and to remain faithful; but he did not admit any intentions to the 
contrary in his testimony. According to Grace, however, George 
expressed, after the marriage, a definite opposition to having chil- 
dren, and implied that she should have an abortion performed when 
he learned she was pregnant. He continued to carry on a love-letter 
correspondence with several girls after the marriage. He was very 
matter-of-fact in admitting his infidelities and was in no way con- 
trite. In his testimony, George admitted being strongly opposed to 
the Catholic Faith and to having his child brought up in the Faith. 
In fact, he said that the Petitioner’s adherence to her Faith was the 
cause of the breakup of the marriage. They separated after a year 
of marriage. George remarried. Grace did not attempt another 
marriage, but continued to lead a good Catholic life and to rear her 
child in the Faith. She wanted to be free to marry again, however. 
Her case was submitted to the Holy Office, with proof of George’s 
non-baptism. Grace was granted a Document of Liberty, per- 
mitting her to enter another marriage with a Catholic. 


Case 6 


Andrew, never baptized, entered a marriage coram ecclesia with 
Ann, a Catholic, after the proper dispensation was obtained. Three 
years after the marriage, Andrew was called into military service. 
Just before going overseas, he received a letter from Ann asking for 
a divorce, but giving no reason. With this, he lost all love for her. 
He also suspected her friendship with a couple with whom he had 
refused her permission to live while he was in service. After his 
return, he could not bring himself to try a reconciliation, and he 











CASES AND STUDIES 265 


obtained a divorce at her request. In her testimony, Ann gave as 
the cause of the breakup simply the fact that Andrew would not al- 
low her to visit the above-mentioned couple. When asked about 
the possibility of reconciliation, she replied: “ Not if he loves some- 
one else more than me.” Andrew and Ann had no children. After 
their divorce, Andrew met a Catholic girl whom he wanted to marry. 
He took a series of instructions in the Catholic Faith and expressed 
a desire to become a Catholic. The priest instructing the case, how- 
ever, suggested that his Baptism be postponed for a while. In the 
meanwhile, the case was submitted to the Holy Office, and the fol- 
lowing reply was received: Negative, seu dissolutio matrimonu in 
casu non expedit. 


Case 7 

Emma, never baptized, was married coram ecclesia to Edward, a 
Catholic, with the necessary dispensation. Edward did not want 
children and always practiced birth control. One time when Emma 
thought she had become pregnant, Edward became very angry and 
accused her of tricking him in order to keep him. He said that if 
she were pregnant, she would be “on her own.” No girl, he said, 
would be able to hold him, children or no children. All through the 
marriage, from the very first week, Edward was flagrantly unfaith- 
ful. Emma left him three years after the marriage. In his testi- 
mony, Edward referred to the marriage as “ an affair of the day ” 
and said he intended to exclude children permanently. No qualified 
witnesses were available, however, and a formal trial was not pos- 
sible. Proof of Emma’s non-baptism was obtained. She took a 
course of instructions in the Faith and was obviously sincere in her 
desire to become a Catholic; her Baptism, however, was postponed 
for a time. She had not attempted another marriage but had met a 
Catholic whom she wanted to marry. The case was submitted to 
the Holy Office, and Emma was granted a Document of Liberty, 
permitting her to marry a Catholic. 


DI0cESE OF WORCESTER 


These questions concerning the consummation of a marriage were 
presented to the Congregation of the Sacraments on June 3, 1958. 
The reply (Voto del Rev. mo Consultore) was dated July 17, 1958 
(1293/58 Vg). The following is merely a summary, in translation, 
of the case, the questions, and the replies. 





266 THE JURIST 


A couple, unable to consummate their marriage because of an ap- 
parent functional (psychic) disorder of the wife, was able to have 
coitus only after a doctor administered medication (medicamentum 
somnificum) to the woman. On two of three occasions, the woman 
was rendered unconscious; on the third occasion, the medication left 
her semi-conscious. 

1) Could this coitus, which could take place only when one party 
was under the influence of the medication as described, be termed 
true consummation? 

Reply: An affirmative response must be given, viz., that in this 
case there is had true consummation of the marriage, which consists 
in the union of the two sexes (“ two in one flesh’), from which the 
procreation of children is per se possible. This is the common and 
certain doctrine of theologians and canonists. 

2) Is it necessary for the true consummation of a marriage that 
the two parties have the capacity at least of placing an actual hu- 
man act, both before and in the act of coitus, in order that the act 
of coitus be called truly aptus ad generationem inasmuch as the 
marital act ought not be a mere animal act or rape? 

Reply: It is not necessary that the act be voluntary and deliber- 
ate in order to have consummation of the marriage. This can also 
be had independently of knowledge and of the free consent of the 
will. The conjugal act can be considered under two aspects: 

a) as an act of virtue (justice); and then consent of the will is 

necessary ; 

b) as a licitly ordained act of nature for the procreation of chil- 
dren (and therefore in respect to consummation of the mar- 
riage); and then the advertence of the mind and consent of 
the will is not required (cf. Reply of Holy Office, February 2, 
1949). 

3) Is the marriage, in the given case, to be considered consum- 

mated? 

Reply: It was certainly consummated. 

4) Could the case be tried in the Tribunal on the grounds of 
psychic impotence? 

Reply: Yes, but it is difficult to say that such impotence is perma- 
nent. Doctors, as well as theologians and canonists, agree that 
ordinarily it is not permanent. 


Ricuarp A. RosEMeEyYERr, J.C.L. 
Cuicaco, ILLINOIS 
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Berrees and Berisinns 


CANONICAL 


RADIO BROADCAST OF THE ROSARY 


On October 8, 1958, the Sacred Penitentiary, Office of Indul- 
gences, issued a general response concerning the gaining of indul- 
gences for the Rosary of the Blessed Virgin Mary on the occasion 
of radio broadcasts of this devotion. (The reply had originally 
been given to the Procurator General of the Dominicans on May 9, 
1952; it was published in the Acta Apostolicae Sedis on December 
13, 1958.) 

According to this response, the faithful may gain the indulgences 
attached to the Rosary when they recite it with a companion “ who 
is present only by way of a radio broadcast.” The indulgences 
may not be gained, however, if the broadcast portions of the Ro- 
sary are not being recited here and now by some other person, but 
are only being reproduced from a recording previously made on a 
record, wire, or other device. 

* * * * * 
PRIVILEGES TO CONCLAVISTS 

In a motu proprio dated November 12, 1958, Pope John XXIII 
granted certain privileges to all the ecclesiastics who had served as 
conclavists to the individual Cardinals during the Conclave at 
which he was elected Supreme Pontiff. The privileges included that 
of the portable altar (in accordance with canon 822, § 3, but with 
some limitations), and the free reception of gratiae and appoint- 
ments to benefices, etc. 


* * % * * 
CURRICULUM VITAE OF POPE JOHN XXIII 


The following curriculum vitae of His Holiness, Pope John 
XXIII, has been issued by the Acta Apostolicae Sedis: 
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Born in the town of Sotto il Monte, diocese of Bergamo 
November 25, 1881 


Ordained to the Priesthood ................... August 10, 1904 
EE S66 ce i cdeedeewaNvenrveKianes May 7, 1921 
Elected Archbishop of Areopolis ............... March 3, 1925 
Mss i bene oh ea eee awe ken March 19, 1925 
cede tea dwaeaiedb wanes March 19, 1925 
Se ee er October 16, 1931 
Appointed Archbishop of Mesembria ........ November 30, 1934 
es ccc cc anchvee eiasieeeaeees December 23, 1944 
EN ic Aesnddewedccdawedsnasines January 12, 1953 
PEEP OT ETRE TTT ET CCCT TCE January 15, 1953 
Elected Supreme Pontiff ..................0.. October 28, 1958 
I NE ik ce nek cate wcewadanens November 4, 1958 


FREDERICK R. McManus 


* * * * * 


CIVIL 


COURT MARTIAL OF CIVILIANS 


When no material relationship to the armed forces has been es- 
tablished, court martial jurisdiction over civilians is to be denied. 
In the instant case it was held that a civilian employee of the mili- 
tary forces is subject to court martial by reason-of the authority 
granted in Clause 14 of the Constitution as necessary for the proper 
running of the military. U.S.D.C., Colo., Wilson v. Bohlander, de- 
cided November 10, 1958. 


* * * * * 
AUTO INSURANCE 
Where an insured failed to notify his company of the purchase of 
a new Car within the required time, the company is still liable for 
injuries sustained within the limits of the same required time. 
Wisc. Supreme Court, Offendahl v. Glasser, decided December 2, 
1958. 


* * * * * 


DOUBLE JEOPARDY 


The Juvenile Court of the District of Columbia can deprive those 
brought before it of their liberty. Therefore, to subject a delin- 
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quent to juvenile court and then to certify his case to criminal court 
is double jeopardy and a violation of the Fifth Amendment. 
U.S.D.C., Dist. Col., U.S. v. Dickinson. 


* e * ” * 


RELIGIOUS FREEDOM 


A New York school board permitted a Nativity scene to be 
erected on the lawn of one of its schools during the Christmas holi- 
days. The cost of the Nativity scene was borne by private citizens. 
The court held that there was no violation of the First Amendment 
since students were not required to observe the religious pageant 
displayed during the holiday season. N.Y. Sup. Court, Westchester 
City, Baer v. Kalmoryan, decided December 18, 1958. 


* * * * * 
HOSPITALS 


The immunity from tort liability of charitable organizations such 
as hospitals has been overthrown by the courts in many states. The 
Massachusetts courts have refused to do so and insist that this is a 
question for the legislature. Mass. Sup. Jud. Ct., Simpson v. Trues- 
dale Hospital, Inc., decided November 28, 1958. 


* * x oe * 


MARRIAGE OF FIRST COUSINS 


An Ohio statute states that first cousins shall not marry. The 
courts have now ruled that an attempted marriage between first 
cousins is not void ab initio. The court held that to make such 
marriages void, the statute must do so explicitly. By way of anal- 
ogy, the criminal law of the state of Ohio does not make sexual re- 
lations between first cousins the crime of incest. Ohio Sup. Ct., 
Mazzalinion v. Mazzalinion, decided December 24, 1958. 


CLERGY PRIVILEGE 


The Circuit Court of Appeals of the District of Columbia has 
ruled that any revelations made to a Lutheran minister for the pur- 
pose of confession in order to make one worthy to receive Com- 
munion are privileged communications. The court noted that the 
privileged position of the clergy seems to have been denied by the 
common law after the Reformation, but that the court did not find 
itself bound by this denial. Mullen v. the US., decided January 29, 
1959. 

JoHN J. McGratu 





Book Reviews 


MORALE E MEDICINA by Jules Paquin, S.J. Translated from 
French into Italian by A. M. Di Marino, $.J. Roma: Officium 
Libri Catholici-Edizioni Orizzonte Medico, 1958. 


The title of the work is an enunciation of its particular character. 
The two terms “ medicine ” and “ morals ” are presented in an order 
inverse to the one generally used on titles of reviews and similar 
treatises. The author from the beginning wished to emphasize, with 
a priority of “ morals ” over “ medicine,” the order and the method 
that have guided him in his ample and important task. 

This work by Paquin has all the precise and scientific impress of 
a treatise on moral theology, in which the medical problems follow 
one by one according to the importance of those goods that morals 
have to defend: supernatural goods, spiritual goods, and material 
goods. 

The volume is not meant to be reserved exclusively to the clergy, 
as an auxiliary text of theology. As a matter of fact, the physician 
who wants to discover the ultimate cause of things and of moral 
rules, in matters which interest him daily, will find satisfaction for 
the intimate needs of his spirit in this rigorous study. 

The treatise is divided into six parts, which follow a section dedi- 
cated to a brilliant and concise illustration of the fundamental con- 
cepts of ethics, first in themselves and then in reference to medical 
science, and which precede the last section of the book, a conclusion 
concerning two practical and interesting problems: the professional 
oath and the codes of medical ethics. 

The six parts take into consideration the following topics: basic 
principles of morals; general duties of physicians and nurses; con- 
sideration of supernatural goods (the sacraments of Baptism, Con- 
firmation, Extreme Unction, Penance and Holy Eucharist are exam- 
ined with special care); consideration of internal goods; and con- 
sideration of mixed goods and of material goods. The work is en- 


riched by an ample bibliography and by a complete analytical 
index. 
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In the part “General Duties,” the chapter on “Consent of the 
Patient” is of particular importance. In it, among other things, 
there are clearly illustrated the cases in which consent is invalid, 
either because it is used with reference to goods which the sick per- 
son cannot dispose of, or because it is given without sufficient 
knowledge. 

The consideration of supernatural goods follows next: the author 
examines with special attention the contribution of medicine to the 
doctrine of the sacraments, so much so that one could consider this 
part as a complete medicina pastoralis. 

But the work finds its apex in the precise and progressive exam- 
ination of internal goods (fourth and fifth section), of more imme- 
diate interest to the physician. Topics like life, integrity of the hu- 
man limbs and their functions, power of procreation, psychic health, 
are reviewed in a clear sequence of principles and of practical cases. 
It is particularly in this section of the book that the reader finds the 
most varied and up-to-date clinical information, coupled with the 
most accurate moral investigation. One who reads the index hastily 
cannot realize the great extent and depth of the problems that are 
taken into consideration. For example, in the article on mutilation, 
there is the entire doctrine concerning auto-graftings, omo-graftings, 
and etero-graftings which are of a present interest. In the same 
way sterilization is examined in all its possible and different appli- 
cations. 

Besides a treatise on direct and indirect abortion, a study of the 
scraping of the uterus and of the caesarean operation is conducted 
with a glear method. Most interesting, above all because rare in 
works on moral ethics and therefore welcome by scholars, is the 
examination on the proofs of sterility, on the continence of thera- 
peutics and on treatments with sexual reactions, that is, directed to 
a particular cure, but causing, at the same time, a certain sexual 
stimulation. 

In all these problems, which are undoubtebly of great importance, 
the author enunciates the Catholic doctrine, which is that based on 
natural law and, in doing so, he avails himself of the numerous mes- 
sages delivered by Pius XII to physicians. Where a clear and offi- 
cial modus agendi has not yet been indicated by the Church, he pro- 
poses, with much prudence and logical deduction from the principles, 
his own solution. 
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In matrimonial matters, the author seems to present some uncer- 
tainties which, perhaps, could have been solved by a more accurate 
study of the jurisprudence of the Holy See. For instance, he seems 
to be in doubt about the nullity of marriage — which, on the con- 
trary, is absolutely certain—when even the smallest penetration is 
impossible (p. 263, n° 5). In the same way, on the question of 
verum semen he manifests an opinion which is particularly common 
in the United States, but repeatedly rejected by the jurisprudence 
of the Rota, according to which the true semen could be only the 
prostatic secretion, without any contribution by the didymus and 
epididymus. 

The volume by Paquin appears as the most complete and up-to- 
date treatise on professional ethics for physicians and, at the same 
time, a work on medical deonthology. 

Since “the person of a physician, as well as his activity move 
and act constantly in the orbit of the moral order and under the 
guide of its laws ” (Pius XII), the consultation of this work will be 
of considerable help to the physician in his task which is full of 
grave responsibilities. 

Peter L. Frattin, J.C.D. 


s * * * * 


SECOND SYNOD OF THE DIOCESE OF SPRINGFIELD. 
Springfield, Massachusetts, 1957. Pp. xxviii-160. 


On June 10, 1957, the second Synod of the Diocese of Spring- 
field was celebrated at Saint Michael’s Cathedral in that city, with 
the Most Reverend Christopher J. Weldon presiding. This*volume 
contains the acta of the Synod and the statutes enacted (268 in 
number), together with some 23 appendices. 

The statutes, which are preceded by an excellent sermon given by 
the Bishop on the occasion of the Synod, are well organized accord- 
ing to the order of the Code of Canon Law. They are generally 
very clear and simply stated; their study and observance should be 
facilitated by a thorough analytical index, which is given at the end 
of the book. 

Among the statutes which could be singled out for favorable 
notice are the following: the careful determination of the duties of 
Deans (n. 32) ; the prescription for regular instruction in the mean- 
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ing of the Eucharistic fast discipline (n. 139); the regulations for 
installation of pastors, etc. (nn. 33-36); the clear statement con- 
cerning promulgation of episcopal law (n. 5); the prohibition of 
any regimentation in the hearing of the confessions of children (n. 
141). The formulation of these and many other laws of the Spring- 
field Synod will be of interest and use to participants in other 
synods, preparatory commissions, etc. 

In some cases misunderstandings might arise from certain stat- 
utes. In n. 76, for example, there appears to be some implication of 
a “permission ” needed by members of national parishes to be af- 
filiated with a territorial parish (in §2), in spite of the right to 
affiliate (mentioned in § 1 and in Appendix IX). The term “ paro- 
chial administrators” in reference to emergency Confirmation 
would perhaps be better explained more explicitly in n. 110, as is 
done in Appendix XIII. Statute n. 181 appears to be in conflict 
with the common law, S.R.C. 4308, I, 1, f: If a “ collective ” anni- 
versary of dedication is celebrated throughout a diocese, this is to 
be on a day different from the anniversary of the Cathedral’s dedi- 
cation (alia sit a die Dedicationi Ecclesiae Cathedralis recolendae 
assignata). Such a “ collective” anniversary, moreover, is cele- 
brated in consecrated churches only, not in those which have merely 
received the solemn blessing (in Ecclesiis consecratis tantum, non 
vero in aliis ...). 

Particularly commendable and worthy of imitation is the inclu- 
sion of a large number of appendices, which should be of great use 
to the clergy. The excellent Education Regulations (Appendix 
XXII) are especially welcome; in view of canon 200, § 2, it is im- 
portant that powers (and duties) of various officials should be 
spelled out, as is done in the Diocese of Springfield. The “ separa- 
tion court’ of Appendix IV would perhaps be better called board 
or commission, since its function is administrative; judicial sen- 
tences in these matters pertain to the Tribunal. 

It often happens that collections of synodal statutes include regu- 
lations which are substantially the same as the general law of the 
Church (in the present case, for example: statute n. 6—canon 11; 
n. 8—can. 80; n. 15—can. 131, § 3; n. 47, § 1—can. 1353; n. 102, $1 
—can. 777, § 1). In itself the practice is neither necessary nor de- 
sirable; particular legislation cannot add to or subtract from the 
general law. At the same time it is understandable and commend- 
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able that local Ordinaries, in fulfillment of canon 336, §§ 1-2, 
should wish to call attention to some of the sacred canons. Per- 
haps this could be done by inserting such matters in a special sec- 
tion or appendix, the statutes themselves being strictly reserved for 
particular law. 

A Latin translation of the statutes is provided in this volume. It 
is very clear, accurate, and indeed elegant in style. The manner of 
expression has that variety and rhythm which characterize much of 
the Code; in the best sense it is “ canonical.” There are occasional 
lapses, however, which may be changed in a later redaction, for ex- 
ample: an inconsistent use of deponent verbs, sometimes with pas- 
sive meaning (exhortantur, n. 72; adhortantur, n. 85; exhortentur, 
nn. 113, 141; exhortavit, p. xiii; osculaverunt, p. xiii) ; quibus inter- 
est where one would expect quorum interest (n. 95); ius et offictum 
with a plural verb (n. 32); alio for the dative alii (n. 34), ipso for 
wpsi (n. 106, 1°); some words not expected in ecclesiastical Latin 
(sub aegide, n. 53; delubrum, n. 185; trietericam, n. 107). 


FREDERICK R. McManus 











Chronicle 


His Excellency, the Most Reverend Egidio Vagnozzi, Titular Archbishop of 
Mira, has been appointed Apostolic Delegate in the United States by Pope 
John XXIII. 

+ * + * * 

On November 1, 1958, the Most Reverend Constantine Bohachevsky was 
enthroned as first Archbishop Metropolitan of Philadelphia for the Ukrainian 
Rite. 

* * . + * 

Bishop John F. Dearden of Pittsburgh has been named Archbishop of De- 
troit and Bishop William Cousins of Peoria has been named Archbishop of 
Milwaukee. 

* * * * * 

Monsignor Francis J. Brennan of Philadelphia is now the senior Auditor of 

the Sacred Roman Rota and deputy dean of that Tribunal. 
* * * * * 

Bishop Charles Le Blond, former Ordinary of the old St. Joseph Diocese, 

died December 3, 1958. 


* * * * * 


The tenth annual convention of the Mariological Society of America was 
held in Paterson, N. J., on January 5-6, 1959. The Rev. Eamon Carroll, O. 
Carm., of The Catholic University of America is President of the Society. 

+ * * * * 

The Workshop program of The Catholic University of America, June 12-23, 
will study six fields of education: secondary school counseling, music, art, nurs- 
ing, and the teaching of Latin. 

* * + + + 

The Catholic Homiletic Society held its field meeting in New York City in 
December, 1958, and the following officers were chosen: Rev. Joseph Connors, 
S.V.D., President; Rev. John O’Keefe, C.S.P., Vice-President; Rev. Dominic 
Rover, O.P., Treasurer; and Rev. Declan Bailey, O.F.M., Secretary. 

* ” « * + 

The Rev. Nevin Hayes, O. Carm., a member of the Province of the Most 
Pure Heart of Mary, has been named Prelate Nullius of the newly elected 
Prelature of Sicuani in Peru. 

* ~ + + 4 

On January 25, 1959, Pope John XXIII announced his intention to convoke 
an Ecumenical Council of the Church in the near future. He also spoke of 
his plans to bring the Code of Canon Law up to date, and to convoke a Synod 
of the Diocese of Rome. 
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Pope John XXIII named Cardinal Spellman to be Papal Legate to the first 
Central American Eucharistic Congress which opened February 11, at Guate- 
mala City, Guatemala. 

* * * * * 

The Rev. Edward D. O’Connor, C.S.C., of the University of Notre Dame, 
has been named a corresponding member of the Pontifical Roman Theological 
Academy. 

* * * * * 

Bishop John J. Wright of Worcester has been named Ordinary of Pittsburgh 
by Pope John XXIII. 

* * * * ~ 

The Very Rev. John W. Comber, M.M., Superior General of the Maryknoll 
Fathers, has been named Titular Bishop by His Holiness. 

* x * * * 

Monsignor Leonard Bauer, Chancellor of the Diocese of Belleville, Illinois, 
was named Vicar General by Bishop Zuroweste. 

* * * * * 

Monsignor William J. McDonald, Rector of The Catholic University of 
America, received an honorary Doctor of Laws degree from the National Uni- 
versity of Ireland. The presentation was made by the Irish Ambassador John 
J. Hearne. 

* os * + * 

Monsignor James J. Gerrard, Vicar General of the Diocese of Fall River, has 
been named Titular Bishop of Forma and Auxiliary Bishop to Bishop Con- 
nolly of Fall River. 

* * * * * 
The Very Rev. Thomas Plassman, O.F.M., died at the age of seventy-nine. 
+ * * * * 

Mother Mary Maurice Tobin, R.S.M., Superior General of the Sisters of 
Mercy of the Union, is the first woman to be listed in Annuario Pontificio 
(1959). Mother Mary Maurice is President of the Conference of Major Supe- 
riors of Women’s Institutes in the United States. 

» * * x * 

Bishop James A. Schuck, O.F.M., was consecrated in Boston on February 

24, 1959. He is Prelate Nullius of Cristalandia in Brazil. 
x * * * * 

Pope John XXIII has named fourteen members to a commission to prepare 

the agenda for the Synod of the Diocese of Rome. 
* * * + * 


The twentieth North American Liturgical Week will be held at the Univer- 
sity of Notre Dame, August 24-26, 1959. 


Romagvus W. O’Brien, O.Carm. 
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